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SIGNIFICANT DEVELOPMENTS IN LABOR 


LAW 1941-1946* 
DONALD R. RICHBERG}+ 


A review of the significant developments in labor law 
in the last five years might begin with a catalogue of 
statutory changes, executive orders, administrative rul- 
ings and judicial decisions. It might cover state and fed- 
eral law. It might then have some value as an index but 
even an adequate description of the items, without com- 
mentary, would consume considerable space. Evidently 
it is desirable to avoid producing a catalogue and to 
select those developments which can be regarded as hav- 
ing large significance. In that selection, attention should 
be directed primarily to federal law. 


BACKGROUND OF FEDERAL LABOR LEGISLATION 


It is federal law that has wrought great changes in the 
size and potency of labor organizations. It has given the 
wage earners not only encouragement, but positive aid in 
the growth of labor unions to promote their interests by 
means of what was once termed “collective bargaining” 


* A lecture delivered March 25, 1946, at The George Washington University, 
as one of a series of public lectures on Significant Developments in the Law 
1941-1946. These lectures were made possible by the generosity of Harryman 
Dorsey, Captain, JAG, AUS, an alumnus of The George Washington Univer- 
sity Law School. The lectures were held under the auspices of The Faculty of 
the Law School, The George Washington Law Association and The Student 
Bar Association. Mr. Richberg made minor revisions in his lecture in prepara- 
tion for publication. [Ed.] 

+ Member of the Bar of the District of Columbia and Illinois; formerly Gen- 
eral Counsel, National Recovery Administration ; member firm, Davies, Rich- 
berg, Beebe, Busick & Richardson (Washington, D. C.) since December, 1936. 
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but which can now be more accurately described as “col- 
lective coercion.” The Federal Government has extended 
its intervention and control of labor relations over so 
large a field that state authority in this regard has been 
reduced to practical subserviency. Labor unions have 
been granted sweeping exemptions from legal restraints, 
and many special privileges, while at the same time dras- 
tic restraints upon both the coercive and the persuasive 
powers of employers have been written into federal law. 
This legal favoritism has stimulated and made possible 
the growth of economic and political powers in labor or- 
ganizations which seriously threaten the eventual destruc- 
tion of the free competitive economy and the political 
balance of power essential to maintaining a democratic 
government. 

The exemption of labor organizations from the re- 
straints of the anti-trust laws began with the Clayton Act 
of 1914* and was emphasized, to use a mild word, in the 
Norris-La Guardia Act of 1932.’ 

The passage of the National Labor Relations Act in 
1935° marked the beginning of active assistance by the 
Federal Government to all labor organizations combined 
with the severe restraints upon the ability of employers 
to oppose such organizations. 

The Fair Labor Standards Act of 1938* brought the 
Federal Government into the business of determining 
not only minimum wages and maximum hours, but also of 
regulating overtime wages, a legislative error of majestic 
size. 

The Railway Labor Act of 1926, amended in 1934,° 
provided not only protections for the self-organization of 
railway employees, but also (as somewhat exceptional in 
federal legislation) imposed responsibilities upon both 


1 38 Stat. 730 (1914), 15 U.S. C. $12 et seq. 

2 47 Stat. 70 (1932), 29 U. S. C. § 101 et seq. 

349 Stat. 449 (1935), 29 \: S. C. §151 et seq. 

452 Stat. 1060 (1938), 29 U. S. C. § 201 et seq. 

5 44 Stat. 577 (1926), 45 U. , {+ §$§ 151-158, 160- 162. 
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employers and employees to make every reasonable effort 
to use peaceful means to settle their differences, and pro- 
vided an adjustment machinery through which disputes 
could be settled by voluntary agreement or with govern- 
ment aid. 


NATIONAL WAR LABOR BOARD 


The foregoing laws, with others of less importance, 
provide a background of federal labor legislation against 
which the United States moved into the complex and ex- 
traordinary problems of World War II. To meet the 
obvious need for governmental intervention to avoid war- 
time stoppages of production, the National War Labor 
Board was created by Executive Order, January 12, 1942,° 
succeeding the National Defense Mediation Board 
created by Executive Order, March 19, 1941.’ It would 
require a volume to review the work of this Board and 
the concurrent and often overlapping activities of other 
wartime agencies dealing with labor problems, including 
particularly those of the Economic Stabilization Direc- 
tor. 

As a matter of personal opinion, I question whether 
any government tribunal should include, as did the War 
Labor Board, avowedly partisan representatives. In a 
voluntary. arbitration or an adjustment board set up by 
agreement, there is a service which may be performed by 
partisan members. A public tribunal may call for the 
assistance of partisans, although in the main I agree with 
the pronouncement of the late Joseph B. Eastman that 
partisans have their place before but not on a tribunal. 
It does not seem to me that the War Labor Board demon- 
strated the desirability of a tripartite public tribunal. But 
this point is highly debatable. My conviction is that any- 
one holding public office should have his first allegiance 
to the public interest and not to a private interest. 


6 Ex. O. 9017, 7 Fev. Rec. 237 (1942). 
7 Ex. O. 8716, 6 Fev. Rec. 1532 (1941). 
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The War Labor Board advanced the unionization of 
workers and definitely promoted the so-called closed shop 
by its “union security” or “maintenance of membership” 
program. It was certainly a significant development in 
labor law when a government tribunal, instead of limit- 
ing itself to the determination of wages and working con- 
ditions undertook to promote the strength and authority 
of labor unions. The Board was doubtless moved in part 
by some of the same reasons that brought into the Na- 
tional Labor Relations Act and the Railway Labor Act, 
as amended, the provision for exclusive control of collec- 
tive bargaining by the organization selected by a major- 
ity of the employees. 

If collective bargaining is to be made compulsory, 
there is obviously some protection to the employer and to 
the employees in having only one duly authorized rep- 
resentation of the employees. There is also the familiar 
argument that if collective agreements are to be main- 
tained, the labor organizations should have the power of 
discipline and control over the employees who must in- 
dividually carry out the bargaining. However, there are 
serious weaknesses in the arguments that may be made in 
behalf of the closed shop which at least suggest the im- 
propriety of any governmental aid in establishing or 
maintaining a closed shop. The closed shop and a closed 
union—that is, one not open to all would-be employees— 
means the denial to many persons of a right to work 
which seems to me in conflict with the most important 
constitutional guarantee of liberty. Even if union mem- 
bership is open to all, it may be on terms which the gov- 
ernment should hardly endorse. 

It was not a pretty spectacle during the war to find that 
men recruited to work for the government, as in con- 
struction camps, or indirectly in working to turn out sup- 
plies for the armed forces, would only be permitted to 
work on paying initiation fees and otherwise supporting 
a private organization not under any government control. 
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If the War Labor Board had adopted the policy of the 
corresponding board in World War I, and had insisted 
that the status quo should be maintained, with no cam- 
paigns against either an existing closed shop or an open 
shop, the questionable practice of herding men into 
private organizations under a practical government com- 
pulsion would have been avoided. No one can tell to 
what extent the conscripted labor unionists of today 
will be loyal to their organizations. There is, however, 
ample ground for believing that the only sound form of 
labor organization is the voluntary association of men 
who are willing to work together and to sacrifice for their 
common interests. 

Prophecy is hazardous, but I would venture a guess 
that compulsory membership in labor organizations, 
brought about with the aid of government, will have an 
inevitable reaction in favor of legislation in the future to 
limit the opportunities of labor organizations to monop- 
olize employments. 


WAR LABOR DISPUTES ACT 


In reviewing the war period, some attention must be 
given to the passage and operation of the War Labor 
Disputes Act.*® It will be recalled that this Act was passed 
as a result of strikes and threats of strikes which threat- 
ened to an alarming degree the successful prosecution of 
the war. It was a hasty and in many respects an unfor- 
tunate enactment. Nevertheless, it must be conceded that 
the necessity for some legislation was clearly apparent. 
This Act, with all its weaknesses, did operate to put a lit- 
tle of the fear of the Federal Government into some of 
the labor organizations and their leaders who had begun 
to manifest a disloyalty to national interests which, evil 
enough in times of peace, become quite intolerable in a 
time of war. 

The War Labor Disputes Act also helped to dispose of 


857 Stat. 163 (1943), 50 U. S. C. App. § 1501 et seq. 





542 THE GEORGE WASHINGTON LAW REVIEW 


one false theory, which is that a strike vote taken in ad- 
vance of a dispute will register correctly the desire or un- 
willingness of the employees to go on strike. Anyone fa- 
miliar with labor organizations should know that a strike 
vote is commonly regarded simply as a warrant of author- 
ity to the officers to do everything they can to force a good 
bargain for the employees. If the men did not vote to 
strike, their officers would be stripped of their best 
weapon. So, with practical uniformity, a vote, even by 
secret ballot, will favor a strike. 

It might be quite a different proposition, if at the end 
of negotiations or after public officials had made recom- 
mendations for settling a dispute, a vote were to be taken 
by secret ballot as to whether the employees would favor 
accepting an available settlement or actually going on 
strike. That would be a real strike vote. 

The War Labor Disputes Act also provided means for 
preventing the stoppage of essential production by au- 
thorizing the President to take possession of a plant or 
property threatened with a strike, and to operate it under 
the terms and conditions of employment in effect at the 
time of taking, unless or until the National War Labor 
Board ordered changes in wages or working conditions. 
Furthermore, the law made unlawful any strike against 
government operation. It can hardly be assumed that any 
similar law would be enacted by the Congress to prevent 
orto end strikes in private business in time of peace. But 
the question still remains as to how stoppages of produc- 
tion in public utility services, or other services upon 
which the life of the community depends, are to be pre- 
vented. 

There will always be a proper objection to compelling 
men to work for private employers, even at wages and 
working conditions fixed by government. Of course men 
should not be compelled individually to work. The War 
Labor Disputes Act permitted an individual to stop work. 
But since concerted action is so essential to maintain 
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equality of bargaining ability between a powerful em- 
ployer and a large number of employees, there will al- 
ways be a sound objection to a law forbidding a strike for 
a legitimate object which is conducted by lawful meth- 
ods, and which is the only recourse left to the employees 
against submitting to unacceptable conditions. 

But this wartime act should give some support to leg- 
islation to establish a peace machinery through which 
labor disputes can be fairly settled and to require em- 
ployers and employees to make use of such machinery be- 
fore stopping production by the arbitrary act of one side 
or the other. 

In the case of public utility services at least, it seems 
clear that, since the properties are devoted to public use 
and subject to public regulation as to rates and service, 
the law might well impose on workers accepting such em- 
ployment the obligation, first, to attempt peaceful settle- 
ment of disputes; second, if unable to reach agreement, 
to submit the issues to an impartial arbitration and, third, 
to avoid any concerted withdrawal from employment. 

This principle might also be extended to private busi- 
nesses upon which communities are wholly dependent for 
the necessities of life, such as the production or transpor- 
tation of food or fuel. Then, in order to meet the conten- 
tion that it would be involuntary servitude to require em- 
ployees to work for a private employer, there could be 
established temporarily a government supervision or 
even, in case of a non-co-operating employer, a temporary 
receivership to protect public interests. The public 
health and safety certainly justify the intervention of 
public officials just as much as the private interests of 
investors which are now conserved by law. 

In addition to the limited effect of a few federal 
statutes and many executive orders, there have been much 
more important developments of labor law in the recent 
rulings of courts and administrative commissions. Ju- 
dicial decisions sustaining administrative commissions 
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and otherwise expanding federal labor law are too 
numerous for adequate review in this brief space. But a 
few have particular importance and comprehend in the 
doctrines enunciated by far the most significant develop- 
ments of labor law in the last five years. 


MONOPOLISTIC ASPECTS 


It may be well to consider first the steady expansion of 
the exemption of labor organizations from the prohibi- 
tions of the Sherman law.’ Although the foundation of 
this exemption is written in the Clayton Act,” the early 
decisions of the Supreme Court reduced the exemption 
to very small size. In such cases as Duplex Printing Press 
Co. v. Deering,” and Bedford Cut Stone Co. v. Journey- 
men Stone Cutters’ Ass'n,” the Court held that the Clay- 
ton Act only exempted labor union activities which were 
directed against the employees’ immediate employers. 
Thus, a secondary boycott was held still to be unlawful. 

The Norris-La Guardia Act** extended the definition 
of a “labor dispute” to cover a wide range of contro- 
versies relating to wages and working conditions “regard- 
less of whether or not the disputants stand in the prox- 
imate relation of employer and employee.” Since then, 
the courts have held that, by its declaration of public 
policy and protection of workers from the injunctions 
and conspiracy charges because of normal union activ- 
ities, the Act definitely strengthened and enlarged the 
labor union exemption under the Clayton Act from pros- 
ecutions under the Sherman law. 

It may well be argued that the Norris-La Guardia Act 
and the Clayton Act together do not justify the full ex- 
emption which has been written into recent opinions of 
the Supreme Court. In fact the vigor of dissenting opin- 


926 Stat. 209 (1890), 15 U. S. C. $1 et seq. 

10 Supra note 1. 

11 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 
12 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927). 
13 Supra note 2. 
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ions in some of the cases indicates that either the majority 
or minority Justices were writing their social or economic 
predilections into their opinions. The first question that 
concerns us is, however, what is the present law laid down 
in the majority opinions? As a secondary question, we 
may consider how long will these opinions represent the 
law? Probably they will have a longer life than the un- 
animous opinion of the Court in the Schechter case; and 
perhaps they may be eventually changed by statute in- 
stead of by judicial somersault. But the student of gov- 
ernment who hopes that a free economy will survive in 
the United States for at least another generation must 
realize that to insure such a survival, the present law 
vesting labor unions with monopolistic controls of com- 
merce must be changed. 

A fairly recent case, d/len Bradley Co. v. Local Union 
No. 3,“ brings into full flower the doctrines previously 
laid down in such cases as the dpex Hostery case’ and the 
Hutcheson case.** It is a curious result that the opinion 
by Mr. Justice Black in Local Union No. 3, although 
holding that labor unions can not conspire with business 
organizations to restrain trade, nevertheless affirms with 
apparent finality the right of labor unions to conspire 
within themselves and with other labor unions to restrain 
trade and, as the result of such conspiracies, to compel 
business managers to make agreements in restraint of 
trade. 

The opinion points out that there is no doubt that the 
actions of the electrical workers to establish a monopoly 
in the sale of electrical equipment in New York City 
would be in violation of the Sherman Act as a combina- 
tion of businessmen because, to quote the Court: “. . . It 
intended to and did restrain trade and monopolize the 


14 325 U. S. 797, 65 Sup. Ct. 1533 (1945). 

15 Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 
1311 (1940). 

16 United States v. Hutcheson, 312 U. S. 219, 61 Sup. Ct. 463, 85 L. ed. 788 
(1941). 
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supply of electrical equipment in the New York City 
area to the exclusion of equipment manufactured in and 
shipped in from other states, and did also control its 
price and discriminate between its would-be customers.” 
So the Court says: “Our problem in this case is there- 
fore a very narrow one—do labor unions violate the Sher- 
man Act when, in order to further their own interests as 
wage earners, they aid and abet business men to do the 
precise things which that Act prohibits?” 

The Court sagely observes that Congress did not in- 
tend to give labor unions the power to destroy a com- 
petitive economy, the opinion using this strong language: 

Seldom, if ever, has it been claimed before, that by permitting 
labor unions to carry on their own activities, Congress intended 
completely to abdicate its constitutional power to regulate inter- 
state commerce and to empower interested business groups to 
shift our society from a competitive to a monopolistic economy."* 

The Court goes on to acknowledge the inconsistency 
in a law which provides that labor unions alone can 
destroy competition but not in combination with business 
groups. The opinion observes: 


This, it is argued, brings about a wholly undesirable result—one 
which leaves labor unions free to engage in conduct which re- 
strains trade. But the desirability of such an exemption of labor 
unions is a question for the determination of Congress.?® 
Thus we arrive at substantially the following situation. 
The Supreme Court, by constructions of the statutes, 
which are at least highly debatable, has arrived at the 
place where even the Court understands that the law it 
has laid down is incompatible with the preservation of a 
competitive economy, which is the necessary economic 
foundation for the political government established by 
the Constitution of the United States. In this dilemma, 
faced with the results of its own bad lawmaking, the 
Court advises an injured people to get the Congress to 
change the law! 
17 Supra note 14 at 800, 801. 


18 Supra note 14 at 810. 
19 [bid. 
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The Local Union No. 3 case is based on the doctrines 
laid down in the Apex Hosiery Company case (Mr. 
Chief Justice Hughes and Mr. Justices McReynolds and 
Roberts dissenting) and in the Hutcheson case (Mr. Jus- 
tice Roberts and Mr. Chief Justice Hughes dissenting). 
Although the dissenters are no longer members of the 
Court, careful attention should be given to the dissenting 
opinions of Mr. Chief Justice Hughes in the Apex case 
and of Mr. Justice Roberts in the Hutcheson and Local 
Union No. 3 cases. These opinions will prove to many 
lawyers that it was entirely unnecessary for the Court to 
extend the exemption of labor unions either to restraints 
of trade by organized violence, as in the 4pex case, or to 
restraints of trade by strikes to enforce a secondary boy- 
cott, as in the Hutcheson case, or to restraints of trade by 
coercing individual employers, which, if not the decision, 
is the effective ruling in Local Union No. 3 case. 

In support of this conclusion, a few quotations from 
the dissenting opinions will suffice. In the Apex case, 
Mr. Chief Justice Hughes pointed out that the evidence 
disclosed ‘“‘a sit-down strike in its most aggravated and 
illegal form” and continued : 


When the Union demanded a closed shop agreement and, on its 
refusal, declared the strike, only eight of the Company’s twenty- 
five hundred employees were members of the Union. The Com- 
pany’s plant was seized and held for several weeks. Its machin- 
ery and equipment were “wantonly demolished or damaged to 
the extent of many thousands of dollars.” 

There was not merely a stoppage of production, but there was 
also a deliberate prevention of the shipment of finished goods to 
customers outside the State.*° 


In answering the contention that the Clayton Act im- 
munized this violation of the Sherman Act, Mr. Chief 
Justice Hughes noted that the Clayton Act only provided 
that the antitrust laws should not be construed to forbid 
the existence and operation of labor organizations “or to 
forbid or restrain individual members of such organiza- 


20 Supra note 15 at 514. 
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tions from /awfully carrying out the legitimate objects 
thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the anti-trust 
laws.” * Then he commented: 


The reference in the last clause to “such organizations” has 
manifest reference to what precedes, and the immunity conferred 
is only with respect to the “lawfully carrying out” of their 
“legitimate objects.” ** 


His final conclusion was: 


Once it is decided, as this Court does decide, that the Sherman 
Act does not except labor unions from its purview,—once it is 
decided, as this Court does decide, that the conduct here shown 
is not within the immunity conferred by the Clayton Act,—the 
Court, as it seems to me, has no option but to apply the Sherman 
Act in accordance with its express provisions.** 


In the Hutcheson case, the majority opinion sustained 
a demurrer to an indictment against officials of the car- 
penters union which charged a conspiracy in violation of 
the Sherman law in the strike and boycott against An- 
heuser-Busch because jobs were given to the machinist 


union to which the carpenters claimed to be entitled. The 
opinion held that the restrictions on immunities conferred 
by the Clayton Act (as laid down in the Duplex case)™ 
could no longer be applied because the Norris-La Guar- 
dia Act expressed the public policy of the United States 
and defined the concept of a labor dispute in such a man- 
ner as to reassert “the original purpose of the Clayton Act 
by infusing into it the immunized trade union activities 
as redefined by the late act.” 

Dissenting, Mr. Justice Roberts pointed out that the 
purpose of the Norris-La Guardia Act was to define and 
limit the jurisdiction of federal courts sitting in equity, 
and that it was improper for the Court to hold that 
“because Congress forbade the issuing of injunctions to 


21 Supra note 15 at 515. 
22 Ibid. 

23 Supra note 15 at 529. 
24 Supra note 11. 
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restrain certain conduct, it intended to repeal the pro- 
visions of the Sherman Act authorizing actions at law 
and criminal prosecutions for the commission of torts 
and crimes defined by the anti-trust laws.” He con- 
cluded: “I venture to say that no court has ever under- 
taken so radically to legislate where Congress has refused 
so to do.” *° 
In the Local Union No. 3 case, the majority opinion 
relied heavily upon the Norris-La Guardia Act as extend- 
ing the exemptions written into the Clayton Act. In that 
case, there was an injunction restraining the labor organ- 
ization from prosecuting what was clearly a conspiracy 
in restraint of trade. The dissenting opinion of Mr. Jus- 
tice Roberts defined the effect of the majority opinion in 
the following language: 
Unless I misread the opinion, the union is at liberty to impose 
every term and condition as shown by the record in this case 
and to enforce those conditions and procure an agreement from 
each employer to such conditions by calling strikes, by lockout, 
and boycott, provided only such employer agrees for himself 


alone and not in concert with any other. 
* * * 


The course of decision in this Court has now created a situa- 
tion in which, by concerted action, unions may set up a wall 
around a municipality of millions of inhabitants against importa- 
tion of any goods if the union is careful to make separate con- 
tracts with each employer, and if the union and employers are 
able to convince the Court that, while all employers have such 
agreements, each acted independently in making them,—this not- 
withstanding the avowed purpose to exclude goods not made in 
that city by the members of the union; notwithstanding the 
fact that the purpose and inevitable result is the stifling of com- 
petition in interstate trade and the creation of a monopoly. 


He concluded: 


This Court, as a result of its past decisions, is in the predica- 
ment that whatever it decides must entail disastrous results.?® 


It would seem to me that unbiased political economists 
and political scientists must agree with Mr. Justice Rob- 
erts’ final conclusion. This judicial grant of practically 


25 Supra note 16 at 245. 
26 Supra note 14 at 814, 819. 


2 
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unrestricted monopoly powers to labor organizations is 
one of the most significant developments of recent labor 
law. Unless the Supreme Court should have a change of 
heart or mind comparable with that exhibited by the 
Court in the pivotal year of 1937, it would seem that the 
people must look to the Congress for a new law necessary 
to prevent the destruction of a competitive economy. 


FREE SPEECH 


In recent labor law, the preservation of the right of 
free speech has been an interesting topic of discussion. 
It appeared for a time that, although the right of free 
speech in behalf of employees engaged in a labor dispute 
would be jealously preserved, the corresponding right of 
employers might be seriously restrained. However, there 
was a strong intimation that the constitutional protection 
should be applied to employers as well as employees in 
National Labor Relations Board v. Virginia Electric & 
Power Company.” There, the Supreme Court actually 
reversed a holding of the Labor Board that a company 
was guilty of unfair labor practices when the findings of 
the Board rested heavily upon a company bulletin and 
speeches of company officers. These, the Court held, 
should not constitute unfair labor practices unless there 
was evidence of other interference or coercion, so that the 
company’s whole course of conduct was in violation of 
the Act. 

But, although the Court left employers considerably at 
the mercy of an administrative board, which might weave 
free speech into other conduct in such a manner as to 
make free speech itself offensive, the Court later went to 
the extent of holding a state law to be unconstitutional 
when it operated even very gently to restrict the free 
speech of a labor organizer. In Thomas v. Collins,” the 
Court, by a bare majority, held that the requirement of 


27 314 U. S. 469, 62 Sup. Ct. 344, 86 L. ed. 348 (1941). 
28 323 U. S. 516, 65 Sup. Ct. 315 (1945). 
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Texas law that a labor organizer should register with the 
secretary of state before soliciting members, although it 
then became the duty of the secretary of state to issue him 
a card, was an unconstitutional restriction upon the right 
of free speech. The majority of the Court, however, was 
a majority only because Mr. Justice Jackson joined in 
reversing the judgment, although not agreeing entirely 
with the opinion, and he stated: 


But I must admit that in overriding the findings of the Texas 
court we are applying to Thomas a rule the benefit of which in 
all its breadth and vigor this Court denies to employers in Na- 
tional Labor Relations Board cases. . . . However, the remedy 
is not to allow Texas improperly to deny the right of free speech 
but to apply the same rule and spirit to free speech cases who- 
ever the speaker.*® 

A minority of four Justices held the Texas law to be 
valid and that there was no reason why labor organizers 
should not be required by the state to identify themselves 
just as other paid solicitors may be required to identify 
themselves, the dissenting opinion concluding that “it is 
not our function as judges to read our views of policy into 
a Constitutional guarantee, in order to overthrow a state 
policy we do not personally approve, by denominating 
that policy a violation of the liberty of speech.” ” 

In view of the narrow division in the Supreme Court 
in this late case, we may reasonably hope that the Su- 
preme Court will in time maintain the same construction 
of the Constitution affording the same rights of free 
speech to employers as well as employees, and will not 
give its approval to legislative limitations upon the free 
speech of one party to a labor dispute in order to aid the 
other party. In this same connection, we may also cherish 
the hope that the Supreme Court will continue to sustain 
the rights of the states to prevent violent and coercive 
picketing as not involving a limitation upon the consti- 
tutional right of free speech. 


29 Supra note 28 at 548. 
30 Supra note 28 at 557. 
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DISCRIMINATION 


Although the Fair Employment Practice Committee 
was only a creation of Executive Order,” which, except 
for a possible moral effect, was a much greater detriment 
than a benefit to the war effort, it must be regarded as one 
of the most significant developments of labor law in 
recent years. It raised a political issue so disturbing that 
both the Democratic Party, despite its large southern 
representation, and the Republican Party, despite its un- 
derlying conservatism, felt it necessary to give platform 
endorsement to a permanent commission. The State of 
New York conspicuously has enacted a Fair Employment 
Practice Law and, even prior to the 1945 Act, provided 
that no labor organization shall deny membership or 
equal treatment to persons because of race, color or creed. 
The constitutionality of these provisions was sustained by 
unanimous opinion of the Supreme Court of the United 
States in Railway Mail Ass’n v. Corsi.” 

As I understand it, the Court rested its opinion on the 
doctrine that labor organizations function under the pro- 
tection of the state, hold themselves out to represent em- 
ployees generally and, since minority organizations have 
little influence, a majority organization establishes terms 
and conditions of employment for all employees and 
should therefore include in its membership and give fair 
treatment to all employees, regardless of race, color or 
creed. In other words, the constitutionality of a law pro- 
hibiting free association in a voluntary association is sus- 
tained on the basis that a labor organization chosen by a 
majority of the employees represented is made, either by 
law the exclusive bargaining agency for all the employees 
or, if not made so by law, is in fact such an agency. Ex- 
cept on the basis of this theory, it is difficult to see how a 
so-called anti-discrimination law could compel voluntary 


See also Ex. O. 9664, 10 Fep. Rec. 15301 (19 


31 Ex. O. 9346, 8 Fep. Rec. 7183 (1943), _— 8 Fep. Rec. 15419 (1943). 
82 326 U. S. 88, 65 Sup. Ct. 1483 (1945). 
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associations to admit persons to membership without a 
violation of explicit constitutional guaranties of individ- 
ual liberty. 

Because of these guaranties, it is difficult to understand 
the constitutional validity of proposed Fair Employment 
Practice Acts, to say nothing of their enforceability. Be- 
fore discussing this question, reference is made to the 
Steele case * and the Tunstall case.” 

In these cases, the opinions of the Supreme Court im- 
posed a legal responsibility upon a labor organization 
acting as the exclusive bargaining representative of a 
craft or class of railway employees to represent all em- 
ployees in the craft without discrimination because of 
their race. It can readily be seen that this duty can be and 
should be imposed upon a labor organization particularly 
when (as pointed out by the Supreme Court) the “power 
to represent and bind all members of a class or craft is 
derived solely from Congress.” 

But at this point, a question may be raised as to how, 
lawfully, a labor organization can maintain a closed shop 
and a closed union so that persons desiring work, and for 
whom work would otherwise be available, cannot obtain 
employment because the legally established representa- 
tive of their craft or class will not permit them to be em- 
ployed. I should think that the right to work was pro- 
tected by constitutional guaranties even stronger and 
plainer than those against racial or religious discrimina- 
tion. 

Thus, when we come to considering the constitution- 
ality of such a law as the Fair Employment Practice Act 
now pending in the Senate,*° a question that naturally 
arises is this: has the Federal Government constitutional 
power to make it unlawful for “any” employer to refuse 


33 Steele v. Louisville & N. R. Co., 323 U. S. 192, 65 Sup. Ct. 226 (1944). 


34 Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 323 U. S. 
210, 65 Sup. Ct. 235 (1944). 


35S, 101, 79th Cong., Ist Sess. (1945). 
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to hire or to discharge or to discriminate against any per- 
son “because of such person’s race, creed, color, national 
origin or ancestry”? 

In order to remove unreasoning emotion from the con- 
sideration of this question, I will state my entire agree- 
ment with those who feel that the denial of work oppor- 
tunities to persons because of mere prejudice against their 
race, creed, color, national origin or ancestry is intoler- 
able and inconsistent with the general ideals and purpose 
of our democracy. 

But as a matter of calm reasoning, it is a fact that many 
discriminations, or, to speak more accurately, disinclina- 
tions to work with persons, may be based on considerations 
which are not grounded at all in prejudice. It would be 
absurd to insist, for example, that a religious organization 
should not discriminate in favor of members of that or- 
ganization in carrying on its work. It is about equally 
absurd to insist that an employer serving the public in a 
private business should not pay attention to public likes 
and dislikes, whether you call them prejudices or not. I 
have always understood that under the Constitution free- 
dom included a right to associate with those whom one 
likes and not to associate with those whom one dislikes, 
and that it did not make any difference whether my like 
or dislike was grounded in a superhuman appreciation of 
what is right and true, or whether, like most people, my 
ideas of what is right and true may be grounded consid- 
erably in emotion and prejudice. 

One of the requisites of successful private business is 
the organization of a force of co-workers who willingly, 
peacefully, and, if possible, enthusiastically, will co-op- 
erate. If managers of business are to be deprived of the 
ability to select co-workers (normal human beings, with 
their likes and dislikes) who will work well together, 
how can managers gather an efficient working force? If 
sellers of goods and services are not permitted freedom to 
select those who can deal most satisfactorily with the pub- 
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lic, where is the boasted freedom of private competitive 
enterprise? 

The plain fact is that Fair Employment Practice Acts, 
covering employers, are attempts to legislate a morality 
which in itself is dubious and which in legislation, if it 
could be enforced, would be destructive of the efficiency 
of a system of private competitive business. Perhaps that 
is one reason why such legislation is enthusiastically sup- 
ported by so many groups that are hostile to private enter- 
prise and a free economy. But, as a lawyer, I will ques- 
tion further and assert with confidence that such a law as 
the pending federal Act would violate the most vital 
constitutional guaranties of individual liberty. 

The danger in this recent development in labor law is 
that whenever a powerful element in our society, by 
stealthy and gradual expansions of governmental power, 
lays the foundation for a new and drastic interference 
with individual liberty, and justifies the new tyranny by a 
supposedly moral result, masses of unthinking people are 


led to believe that any opposition is grounded in bigotry 
and immorality. 


FEDERAL POWER 


The expansion of the authority of the Federal Govern- 
ment over local business in the guise of protecting inter- 
state commerce is an outstanding development of recent 
years. As one who believed forty years ago and ten years 
ago that judicial limitations placed upon federal regula- 
tions of business were entirely too narrow and unrealistic, 
I can venture to criticize recent extensions of federal au- 
thority, not as one recanting his early views, but as one 
standing by them. 

When the NRA was held to be substantially unconsti- 
tutional in the famous Schechter case,*° I was not sur- 
prised. I had frequently told my associates that the Court 


36 A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. 
Ct. 837, 79 L. ed. 1570 (1935). 
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would be likely to hold that the Act in its original form 
involved an unconstitutional delegation of legislative 
power. The interested student may examine the pro- 
posals and arguments which I made, prior to the Supreme 
Court ruling, to Congressional committees for a revision 
of the NRA for the very purpose of eliminating that 
objection. It will also become evident from a study of 
the record that we were seeking both by law and admin- 
istrative practice to eliminate other objections to NRA 
procedures, which were criticized as encouraging monop- 
olistic practices and undue extensions of federal author- 
ity. Most people seem to have forgotten that we were also 
busily engaged in encouraging the states to take over such 
regulations of intrastate commerce as would ease pres- 
sures for undue extensions of federal power. 

But I will freely confess that I did not anticipate that 
the Supreme Court would unanimously undertake to re- 
establish restrictions on a necessary federal authority 
which had been gradually eliminated by previous deci- 
sions of the Supreme Court. I did not anticipate, after 
the Court a year before had held that monopolistic prac- 
tices in the live poultry industry came under the pro- 
hibitions of federal law, that the NRA efforts to establish 
fair competitive practices in that same industry would be 
held invalid on the ground that these were beyond the 
reach of federal regulation. But that portion of the Su- 
preme Court’s opinion did not remain an authoritative 
expression of the law for very long, if it ever was. 

Those who are familiar with the recent extensions of 
federal authority under the commerce clause, in applying 
the National Labor Relations Act and the Fair Labor 
Standards Act, may have forgotten the speed with which 
the Supreme Court repudiated the Schechter doctrine, 
without saying so. In the Schechter case, the Court went 
back ten years to affirm the rule stated in Industrial Asso- 
ciation v. United States,*’ in the following words: 


37 268 U. S. 64, 45 Sup. Ct. 403, 69 L. ed. 849 (1925). 
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“ 


. for building is as essentially local as mining, manu- 
facturing or growing crops,—and if, by a resulting 
diminution of the commercial demand, interstate trade 
was curtailed either generally or in specific instances, that 
was a fortuitous consequence so remote and indirect as 
plainly to cause it to fall outside the reach of the Sherman 
an” 

But less than two years later, in National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corporation,” the 
Court decided that the right of employees to organize, to 
improve their wages and hours, in an “essentially local” 
manufacturing business could be safeguarded by an Act 
of Congress. Yet, in the Schechter case, the Court had 
held: “The persons employed in slaughtering and selling 
in local trade are not employed in interstate commerce. 
Their hours and wages have no direct relation to inter- 
state commerce.” *° 

In a fairly recent decision, Borden Company v. Borel- 
la,” the Supreme Court had to decide whether the build- 
ing service employees in a building in New York City in 
which no manufacturing was done were subject to the 
Fair Labor Standards Act. In that case, only 58 per cent 
of the total rentable area was occupied by offices of a 
company engaged in interstate commerce. Admittedly 
persons in those offices did direct the business of the com- 
pany; so it was held that the building service employees 
engaged in running elevators, emptying wastebaskets, and 
serving as night watchmen were “engaged in the produc- 
tion of goods for commerce” because (forsooth!) their 
work was necessary to the production of goods for com- 
merce. I do not know whether the barber or bootblack or 
cigar salesman in the building would also be regarded as 
“necessary.” 

It was evident, however, that the Court felt it was get- 


38 Supra note 37 at 8 

39 301 U. S. 1, 57 Sun Ct. 615, 81 L. ed. 893 (1937). 
40 Supra note 36 at 548. 

41 325 U. S. 679, 65 Sup. Ct. 1223 (1945). 
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ting out near the end of the limb or, I might say, near the 
end of the twigs of interstate commerce, because the same 
day the Court held that the building service employees 
of another New York skyscraper owned by a local cor- 
poration but occupied by tenants, with only 32% per cent 
of the area being devoted to production for interstate 
commerce, did not come within the Act.” Although the 
Court in these two cases discussed simply: the application 
of the Act, it is quite obvious that a few years ago any 
statutory inclusion of building service employees in a 
federal law to regulate their wages and hours would have 
been held unconstitutional. 

However, we have now reached the point where win- 
dow cleaners come under federal authority,** and even 
employees of a local newspaper with a daily circulation 
of 9,000 to 11,000 copies, of which only about 45 copies 
daily are sent out of the state.“* 


ADMINISTRATIVE FINALITY 


The last cited case brings up another point, and that is 


the extent to which, particularly in labor law cases, the 
doctrine has grown that anything which an administra- 
tive tribunal does is to be sustained if it is possible to find 
any reason for it, no matter how weak a reason that may 
be. There was a sound logic in the early decisions where- 
by the Court gave special weight to the judgment of such 
a tribunal “informed by experience” as the Interstate 
Commerce Commission. This doctrine was announced 
after the Commission had been in existence for many 
years, and had established a notable record of impartial- 
ity and a desire to serve public interests. But when the 
doctrine is applied to recent highly partisan administra- 
tions, such as that of the National Labor Relations Act 
and the Fair Labor Standards Act, it is a little hard to 


4210 E. 40th Street Bldg., Inc. v. Callus, 325 U. S. 578, 65 Sup. Ct. 1227 
(1945). 

43 Martino v. Mich. Window Cleaning Co., 66 Sup. Ct. 379 (1946). 

44 Mabee v. White Plains Pub. Co., 66 Sup. Ct. 511 (1946). 
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swallow. Furthermore, the doctrine grows in a peculiar 
way. In Skidmore v. Swift & Co.,* Mr. Justice Jackson 
included the following statement in the opinion of the 
Court: 


We consider that the rulings, interpretations and opinions of 
the Administrator under this Act, while not controlling upon the 
courts by reason of their authority, do constitute a body of ex- 
perience and informed judgment to which courts and litigants 
may properly resort for guidance. The weight of such a judg- 
ment in a particular case will depend upon the thoroughness 
evident in its consideration, the validity of its reasoning, its con- 
sistency with earlier and later pronouncements, and all those 
factors which give it power to persuade, if lacking power to 
control.*® 

The foregoing carefully qualified doctrine was fore- 
shortened in the Mabee case in the opinion written by 
Mr. Justice Douglas, in which only the first sentence was 
quoted. 

The Douglas opinion merely said: 


. His (the Administrator’s) rulings and interpretations 

“while not controlling upon the courts by reason of their author- 

ity, do constitute a body of experience and informed judgment 

to which courts and litigants may properly resort for guidance.” *? 

By thus omitting the important qualifications upon the 

doctrine as originally written, the Court gave a control- 

ling influence to an administrator’s opinion in dealing 

with a simple question, in answering which the Court 

might well have held that the Administrator’s opinion 
was neither controlling nor persuasive. 


MISCELLANEOUS DECISIONS 


There are many decisions of the Supreme Court which 
cannot be included within this brief review. However, 
mention should be made of the conflict between state and 
federal regulation of labor organizations and of the evi- 
dent likelihood that the present Supreme Court may hold 
invalid any state law which might impair privileges 


45 323 U. S. 134, 65 Sup. Ct. 161 (1944). 
46 Supra note 45 at 140. 
47 Supra note 44 at 513. 
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granted by federal law, whether that be by constitutional 
guarantees liberally construed or by statutory extensions 
of federal power liberally construed. The case of Hill v. 
Florida,“ is a good example of this tendency, where the 
Court held that a state statute requiring labor union 
agents to be licensed interfered with the rights previously 
granted under the National Labor Relations Act. 

A volume could be written on the famous case of 
United States v. Local 807,” in which the Court neatly 
nullified the Anti-Racketeering Act ® in a decision which 
can well be summarized in a phrase from the dissenting 
opinion. The decision actually tends to make “common 
law robbery an innocent pastime” ™” when carried on as a 
business by a labor union. I do not think the Court was 
called upon to construe the statute so that it would permit 
the very evil the statute was enacted to remedy. 

There is yet no authoritative ruling on the debated sub- 
ject as to whether supervisory officials come within the 
protections of employees under the National Labor Rela- 
tions Act. The Board has held both ways and perhaps 
either construction of the Act is reasonable. Neverthe- 
less, the Act does define an employer as meaning “any 
person acting in the interest of an employer, directly or 
indirectly. . . .” ** Somewhere there should be a divi- 
sion between the supervisory forces who are to be re- 
garded as part of management, and the workers who 
work under the direction of management. But there is no 
attempt here to discuss a debatable issue of such breadth. 


CONCLUSIONS 


In spite of my criticism of the part played by the Su- 
preme Court in connection with recent developments in 
labor law, I am not sure that the Court has not rendered 


48 325 U. S. 538, 65 Sup. Ct. 1373 (1945). 

49 315 U. S. 521, 62 Sup. Ct. 642, 86 L. ed. 1004 (1942). 
50 48 Stat. 979 (1934), 18 U. S. C. § 420 (a). 

51 Supra note 49 at 540. 

5249 Stat. 450 (1935), 29 U. S. C. § 152. 
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a great service in making some of the rulings which seem 
to me unnecessary and unfortunate. The Court has 
helped to make it clear that under the federal law we 
have been granting to industrial wage earners and to their 
organizations special privileges and immunities and vast 
unrestricted powers which will have to be modified and 
restrained if we are to preserve a free economy and demo- 
cratic institutions of government. The sooner the menace 
of the irresponsible powers of labor organizations is gen- 
erally appreciated, the sooner will it be possible to re- 
establish domestic peace and good order which it is the 
primary duty of any government to maintain. 

Under present law the malevolent injury and oppres- 
sion of others by a labor union cannot be restrained and 
punished. 

Under present law labor unions have a legalized priv- 
ilege to force employers and the public to accept eco- 
nomic and social programs so harmful to the workers 
themselves that they can only be the product of inexcus- 
able ignorance or of dishonest intentions. 

Here are examples of each of these vicious activities :— 


Example of Malevolent Injury 


In Hunt v. Crumboch,” a union refused to permit 
members to work for one employer and refused to permit 
his employees to join the union. So they completely de- 
stroyed his business in revenge for his previous hostility. 
The majority of the Supreme Court held that such a con- 
spiracy to punish an employer was a legitimate exercise 
of the unrestricted rights of concerted action with which 
labor organizations have been endowed by federal law. 
It is at least comforting to note that four Justices of the 
Supreme Court dissented, holding that the conspiracy 
was within the prohibition of the Sherman Act and not 
within any immunity conferred by the Clayton Act. Mr. 
Justice Jackson, in one of the dissenting opinions, made 


58 325 U. S. 821, 65 Sup. Ct. 1545 (1945). 
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the following trenchant observation: “With this deci- 
sion, the labor movement has come full circle.” “* After 
pointing out how the workers had struggled long for their 
freedom from economic oppression, he continued: 


This Court now sustains the claim of a union to the right to 
deny participation in the economic world to an employer sim- 
ply because the union dislikes him. This Court permits to em- 
ployees the same arbitrary dominance over the economic sphere 
which they control that labor so long, so bitterly and so rightly 
asserted should belong to no man.*° 


Example of Ignorant Injury 


The present demand of organized labor for what is 
called a “decent standard of living wage” is far above 
any average wage possible by dividing annual production 
among the total number of persons gainfully employed. 
Organized industrial wage earners can only obtain such a 
wage by one of two methods: (1) by reducing the aver- 
age income of all other workers, including farmers, be- 
low the average income of labor unionists; or (2) by in- 
creasing production. 

But, these same labor unions are at the same time fight- 
ing for shorter hours, restricted production, payments for 
wasteful made work and for labor controls and an un- 
limited freedom to strike that cripple management and, 
finally, for such a reduction of profits that the streams of 
private investment will run dry. In a word, organized 
labor is doing its best to destroy the only system under 
which free industrial labor can gain a higher standard of 
living either for all workers or even for itself as a special- 
ly favored class. 

The reason I have injected this criticism of labor or- 
ganizations into this discussion of the significant devel- 
opments of labor law is that the true significance of these 
changes in labor law lies in the fact that we are moving 
inevitably into a situation in which the present tendency 
of labor law must be stopped and reversed. Excessive 


54 Supra note 53 at 830. 
55 Jd. at p. 831. 
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powers have been given by law to organizations repre- 
senting one important element of our society, which is not 
even the most important or the most numerous. These 
powers have been irresponsibly used by men who demon- 
strate either an ignorant or a willful disregard for the 
general welfare. Even if all the ignorance and malice in 
the labor movement were replaced by intelligence and 
good will, we could not afford to maintain a benevolent 
class rule. The benevolent autocrats of one era invariably 
produce the hateful despots of the next. 

So in tracing the course of labor law in recent years, I 
come to the conclusion that the most significant fact is 
that the pendulum has swung so far that it is either going 
to swing back before long, or something inside the clock 
is going to smash! 





THE LAW OF THE WAR RELOCATION 
CENTERS 
EDWIN E. FERGUSON * anp ROBERT A. LEFLAR¢ 


One of the most controversial programs undertaken by 
the Federal Government during World War II was the 
evacuation of practically all persons of Japanese ancestry, 
both nationals of Japan and American citizens, from the 
American west coast to war relocation centers scattered 
throughout the western states." Much has been written 
concerning the social and political wisdom of the evacua- 
tion, its constitutionality, and the validity of the detention 
that was involved in it and in the subsequent operation of 
the relocation centers.* This article does not undertake to 
discuss these questions anew. Instead it deals with a less 
well-known aspect of the program—the major policies 
that were adopted for the administration and government 
of the centers, and the legal frame of reference within 
which those policies were formulated. 


ESTABLISHMENT OF RELOCATION CENTERS 


When it became evident late in February, 1942, that a 
complete evacuation from the west coast of persons of 
Japanese ancestry would be ordered by the Western De- 
fense Command, discussions were initiated in Washington 
as to whether a separate civilian agency should be created 
to undertake evacuee supervision and relocation after 
evacuation.” On March 18, 1942, President Roosevelt is- 


* Solicitor, War Relocation Authority; Member of the Bar of Iowa. 
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1 See DeWitt, Fina Report: JAPANESE EVACUATION FROM THE WEsT CoasT, 
1942 (1943), hereinafter cited FINAL REporr. 

2 General DeWitt’s justifications for the evacuation, as set forth in his memo- 
randum to the Secretary of War and later in his Finat Report, have been the 
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Court in Korematsu v. United States, 323 U. S. 214, 65 Sup. Ct. 193 (1944), 
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Discrimination and the Military Judgment (1945) 45 Cor. L. R. 175; Rostow, 
The Japanese American Cases—A Disaster (1945) 54 Yate L. J. 489; Free- 
man, Genealogy, Evacuation, Law (1943) 28 Corn. L. Q. 414. 
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sued Executive Order No. 9102, creating the War Relo- 
cation Authority (WRA) as an independent agency 
within the Office for Emergency Management of the Ex- 
ecutive Office of the President. The newly created Au- 
thority was to be headed by a Director “appointed by and 
responsible to the President,’* and the Director was ex- 
pressly given authority to accomplish all necessary evacu- 
ation ordered by the military under Executive Order No. 
9066,’ undertake the relocation of evacuees in appropriate 
places, maintain and supervise them, arrange for their 
employment and safeguard the public interest in their 
private employment, prescribe regulations designed to 
further the program, delegate powers, and secure the as- 
sistance and collaboration of other government agencies. 
Initial funds for the program of the Authority were pro- 
vided from the President’s Emergency Fund.° 

On April 7, 1942, nine days after General DeWitt’s 
order prohibiting further voluntary migration of persons 
of Japanese ancestry from the west coast,’ representatives 
of the Western Defense Command and WRA met with 
a group of governors and other state officials of the west- 
ern states in Salt Lake City to discuss plans for relocating 
the evacuated people. At that meeting the Authority pre- 
sented a relocation plan composed of three basic pro- 
posals: (1) establishment of government-operated centers 


47 Fep. Rec. 2165. The WRA was later transferred to the Department of 
the Interior by Ex. O. 9423, dated Feb. 16, 1944. 9 Frep. Rec. 1903. No change 
in the agency was made by this Order. See 9 Fep. Rec. 2503. 

57 Fep. Rec. 1407. This Executive Order, later supplemented by statute, 56 
Stat. 173 (1942), 18 U. S. C. Supp. III, § 97a, provided the authority for the 
evacuation program. It authorized the establishment of military areas and re- 
strictions upon the right of persons to enter, leave or remain in those areas. 

6 WRA First Quarter_Ly Report, March 18—June 30, 1942, p. 35. Beginning 
with the fiscal year 1943 funds were provided through direct appropriation from 
Congress. See 56 Stat. 704 (1942), 49 U. S. C. Supp. III, § 752, 57 Stat. 522 
(1943); 58 Stat. 533 (1944); 59 Stat. 473 (1945). 

7 Public Proc. No. 4, Western Defense Command, Mar. 27, 1942 (7 Frp. REc. 
2601). An attempted voluntary evacuation had proved ineffective. In many 
communities of the inter-mountain region there were strong protests against the 
arrival of a comparatively few voluntary evacuees and in some areas violence 
appeared imminent. Finat Report, pp. 105-107. The proclamation instituted 
a program of controlled evacuation, which included the establishment of inter- 
mediate assembly center facilities on the west coast to which evacuees could be 
moved pending construction of relocation centers further inland. Jd. at pp. 47-48. 
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where evacuees could live and contribute through work 
on government projects to their own support; (2) private 
employment of evacuees outside the evacuated areas; and 
(3) governmental assistance in private colonization of 
small groups of evacuees on agricultural lands. The gov- 
ernors expressed strong opposition to any kind of unsuper- 
vised relocation; some refused to be responsible for 
maintenance of law and order unless evacuees brought 
into their states were kept under constant military sur- 
veillance. Following this meeting WRA abandoned fur- 
ther consideration of private colonization and postponed 
the question of private employment; instead it was de- 
cided to establish government-operated centers with facil- 
ities to accommodate the entire population, a step which 
the Western Defense Command had already contemplat- 
ed.*° An agreement was reached whereby the War De- 
partment would (1) continue to be responsible for evac- 
uation and the administration of assembly centers;’ (2) 
construct basic housing facilities at war relocation center 
sites; (3) transport evacuees to the relocation centers; 
and (4) provide a military guard around the exterior 
boundaries of the centers. WRA was to select the reloca- 
tion center sites and assume full responsibility for man- 
agement of the centers and maintenance of the evacuees 
after their arrival.” 

By June 5 sites for ten war relocation centers had been 
selected and construction had begun at four of the sites.” 
By November, the entire assembly center population had 
been transferred to relocation centers,” and WRA was 
caring for over 100,000 evacuees. 


8 Rept. on S. Res. 166, S. Doc. 96, 78th Cong., Ist Sess. (1943) p. 4. 

® See supra note 7. 

10S, Doc. 96, op. cit. supra note 8 at 4-6. 

11 The ten centers and their location were as follows: Central Utah Reloca- 
tion Center, Utah; Colorado River Relocation Center, Arizona; Gila River 
Relocation Center, Arizona; Granada Relocation Center, Colorado; Heart 
Mountain Relocation Center, Wyoming; Jerome Relocation Center, Arkansas; 
Manzanar Relocation Center, California; Minidoka Relocation Center, Idaho; 
Rohwer Relocation Center, Arkansas; Tule Lake Relocation Center, California. 

12S. Doc. 96, op. cit. supra note 8 at 3-5. In addition to the west coast evac- 
uees, over a thousand persons of Japanese ancestry were evacuated by the Army 
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Each of the ten war relocation centers was administered 
by a Project Director, responsible directly to the Director 
of the War Relocation Authority in Washington.** Each 
Project Director was assisted by a non-evacuee staff or- 
ganized on functional lines and including construction 
and maintenance departments, an agriculture division, a 
school section, a medical section, a welfare section, police 
and fire departments, a recreation supervisor, and other 
specialized units. At each center was a Project Attorney 
whose duties were a combination of those of city attorney, 
legal aid officer, and attorney for the administrative staff. 
In most of the divisions, a major part of the work was 
done by evacuee assistants. 

Physically, the relocation centers bore at least a super- 
ficial resemblance to army encampments. The unit of con- 
struction, as well as of political and social organization 
after occupancy, was the “block,” a word which had the 
same outward meaning as it would have in an ordinary 
city.“* Evacuee “block managers”*’ were appointed by the 
Project Director for each block, to assist in the physical 
administration of the center. 

Evacuee employment at the centers was under a stand- 
ard wage scale. Most employment was by WRA itself, 
though there was a limited amount of closely restricted 
private employment. The mass of workers, averaging 
about eighty percent of those employed and including 
mess workers, mechanics, farmers, clerks, stenographers, 


from Hawaii to relocation centers. A small number of persons of Japanese 
ancestry were also evacuated from Alaska pursuant to Public Proc. No. 1 of 
the Alaska Defense Command (7 Ferp. Rec. 4859), and placed in a relocation 
center. 

13 Until December, 1942, there was a regional organization, with each Project 
Director responsible to a Regional Director, who was in turn responsible to the 
Director. 

14 A block was a rectangular area bounded by streets on its four sides, with 
twelve barracks-like structures, six on a side, plus a kitchen and mess hall and 
a laundry-bath house in the middle. The barracks were normally divided into 
four to six one-room “apartments,” unfurnished except for heating stoves and 
beds. Usually each apartment housed a family group. One of the twelve build- 
ings was usually set aside for recreational or school use. Other areas in each 
center were given over to school buildings, the hospital, and offices and living 
quarters for the administrative staff. 

15 Frequently referred to by evacuee residents as “block heads.” 
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teachers, nurses, janitors, truck drivers and the like were 
paid $16.00 a month. Apprentices and beginners were 
paid $12.00 a month. Professional men such as doctors 
and lawyers, and superintendents, foremen, block man- 
agers and others in responsible positions were paid $19.00 
a month. Evacuee workers were employed in every de- 
partment of government activity on the centers. At a few 
of the centers privately operated war industries employed 
large numbers of evacuee workers for a time.** The co- 
operative stores employed evacuees exclusively. 
Supervision and government of the centers was primar- 
ily in the hands of the Project Directors and their staffs, 
though authority was frequently delegated by them to 
selected evacuees. Control over matters such as housing 
assignments, employment on center projects, operation of 
schools’ and hospitals, selection as well as procurement 
of food and other supplies, and determination of the farm 
program was specifically vested in the administrative staff, 
though advice in all these fields was regularly secured 
from evacuee leaders, and the “block managers” assisted 
in administration of those rules which affected the daily 
lives of the residents. With respect to all forms of social 
activities, however, the Authority encouraged the evac- 
uees to take the initiative. Center newspapers and cooper- 
ative stores were operated by the evacuees with a mini- 
mum of supervision. Religious freedom, except for the 
practice of State Shinto, was guaranteed and barrack 
space was furnished for the various Buddhist and Chris- 
tian denominations in each center. The evacuees carried 
on an extensive recreational program, including sports, 


16 These involved principally the garnishing of camouflage nets. With devel- 
opment of the WRA policy to encourage resettlement of evacuees, plans for 
further establishment of center industries were abandoned. However, furniture 
and clothing manufacturing projects to meet center needs and small silk-screen 
poster and ship model shops operating under Navy contracts continued at sev- 
eral centers during most of the period of center operation. 

17 The center school systems, consisting of elementary and high-school facili- 
ties, met the minimum standards of the states in which the centers were located, 
and were fully accredited. The magnitude of the educational task can be gauged 
by the fact that one-fourth of the evacuee population was of school age. 
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arts and crafts, and entertainments. In another area of 
activity, that of self-government and the maintenance of 
law and order, a considerable degree of responsibility was 
delegated to the center residents. 


THE GENEVA CONVENTION 


One of the early questions confronting the Authority 
was the degree to which the administration of the centers 
should conform to the provisions of the Geneva Conven- 
tion on Prisoners of War. Both the United States and 
Japan were signatory powers, and the Convention was 
ratified by the United States in 1932.*° The Japanese Gov- 
ernment did not, however, ratify the Convention and 
under the provisions of Article 92 of the Convention it 
was not effective with respect to Japan. Hence the United 
States Government was not bound to observe the terms of 
the Convention in its treatment of prisoners of war as de- 
fined by the Convention.” 

Concern over the treatment of American prisoners of 
war and civilians in Japanese hands, however, prompted 
a different policy. Early in the war the State Department 
obtained the Japanese Government’s agreement to recip- 
rocal application of the provisions of the Convention to 
prisoners of war and, insofar as the provisions of the Con- 
vention were adaptable, to “civilian internees.”* With 
respect to Japanese civilians in this country, the State 
Department construed the term “civilian internees” as 
referring to alien enemies interned pursuant to the Presi- 
dential proclamations~ issued under authority of the 


18 See “Community Government,” infra, 

19 47 Stat. 2021 (1933). 

20 By its terms the Convention applies only to members of the armed forces 
(including militia, voluntary corps, and civilian defenders under certain condi- 
tions) and to individuals following armed forces, such as newspaper correspond- 
ents, sutlers, and contractors who fall into the enemy’s hands. Arts. 1, 81. 

21 HEARINGS BEFORE SUBCOMMITTEE OF THE SENATE COMMITTEE ON MILITARY 
AFFairs, oN S. 444, 78th Cong., Ist Sess. (1943), Part I, p. 113 (Statement of 
the Hon, Joseph C. Grew). 

22 Proc. No. 2525, Dec. 7, 1941, 3 CFR, Cum. Supp., p. 273; Proc. No. 2533, 
Dec. 29, 1941, 3 CFR, Cum. Supp., p. 283. 





570 THE GEORGE WASHINGTON LAW REVIEW 


Alien Enemy Act, as amended,” and not to Japanese na- 
tionals included in the population moved to relocation 
centers.“ Nevertheless, as the program of the Authority 
developed, with its limited detention features,” it was ap- 
parent that standards of treatment at least substantially 
equivalent to those guaranteed by the Convention should 
be observed, if only to avoid giving the Japanese Govern- 
ment any pretext for reprisal in the treatment of Amer- 
ican civilians in the hands of the Japanese. 

Thus, for example, with respect to sanitation, medical 
care, housing, religious freedom, and recreational oppor- 
tunities, the Convention requirements were met (Articles 
9, 10, 13-17).*° The evacuees operated their own canteens 
and stores and received all profits (Article 12).” Rele- 
vant provisions of the United States Employees’ Compen- 
sation Act were applicable in case of accidental injury or 
death of evacuee workers (Article 27).* Because of the 
Convention requirement that labor furnished by war pris- 
oners should have no direct relation to war operations 
(Article 31), WRA refused to permit Japanese aliens to 
work on camouflage net garnishing projects or other di- 
rectly war-connected activities in the centers. 

In other respects, however, there were varying degrees 
of departure from literal requirements of the Convention 
—departure made necessary or advisable by the character 
of the program itself. Thus, the per capita food ration, 
while adequate and nourishing, never equalled in cost 
that provided members of the armed forces (Article 11).” 
Larger quantities of food would have been wasted be- 
cause of the number of women and children and the sed- 


2350 U. S. C. §§ 21-24. 

24 HEARINGS, op. cit. supra notes 21, 113, 119. 

25 Text, infra, pp. 587-588. 

26S. Doc. 96, op. cit. supra note 8 at 9-10, 12. WRA SrEconp QuarRTERLY 
Report, July 1-Sept. 30, 1942, pp. 31-33; WRA ApMINIsTRATIVE MANUAL 
(hereinafter cited “Manuat”) §§ 30.5.1-30.5.14, 30.5.20. 

27 See text infra, “Private Business at the Centers.” 

28 See WRA appropriation items, cited supra note 6. 

29S. Doc. 96, op. cit. supra note 8 at 10. WRA complied with all OPA ra- 
tioning regulations. MANUAL, § 50.10 
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entary life of most of the evacuees. On the other hand, 
special diets for infants and the infirm were provided. 
Clothing was not furnished directly (Article 12), but cash 
clothing allowances, in addition to wages, were paid evac- 
uee workers for themselves and families, and welfare 
grants, including money for accessory clothing, were paid 
needy unemployables.* This system stemmed from the 
policy to encourage evacuee employment, and thus pre- 
vent deterioration of initiative and trade skills and pro- 
vide maximum outlet for constructive activity. 

Under the Convention, prisoners of war are subject to 
“the laws, regulations, and orders in force in the armies 
of the detaining power” (Article 45). Insofar as this per- 
mitted trial and punishment under military law, it was 
clearly unadaptable to evacuees in relocation centers. In- 
stead WRA handled its disciplinary problems through 
the state and federal courts, in the more serious cases, and 
through administrative action where lesser offenses were 
involved. With respect to administrative disciplinary ac- 
tion, the Convention prohibited confinement exceeding 30 
days at any one time and the transfer of prisoners of war 
to prisons or penitentiaries for disciplinary punishment 
(Articles 54, 56). The Authority’s administrative dis- 
ciplinary procedure authorized confinement for not ex- 
ceeding 90 days for each offense, and local jails outside 
the centers were generally utilized for that purpose. 
Nevertheless the provisions of the Convention guarantee- 
ing elements of due process (Articles 46-48, 52, 59, 60-67) 
and protecting the welfare of persons confined as a dis- 
ciplinary measure (Articles 56-58) were observed in all 
substantial respects.** Advance notification was given the 
State Department of all criminal proceedings instituted 
against aliens (Article 60).* 

There were in addition certain practices permitted by 

30 MANUAL, §§ 50.5, 30.4. 


31 MANUAL, § 30.1; see text infra, “Community Government.” 
32 MANUAL, § 70.3.1. 
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the Convention which for legal or administrative reasons 
were not instituted. One was the utilization of involun- 
tary labor (Articles 27-30).** Another was a restriction 
on the amount of money that prisoners of war might keep 
in their possession. Still another was the censorship of 
mail.* 

Pursuant to Articles 42 and 43, the alien evacuees in 
relocation centers were permitted freely to communicate 
with the Embassy of Spain, Protecting Power for Japa- 
nese interests in the United States, and periodic visits of 
inspection were made by representatives of the Embassy, 
with full WRA cooperation.* No significant modifica- 
tions in policy were recommended by the Protecting 
Power as a result of these visits. 


STATE AND FEDERAL JURISDICTION 


One problem facing the War Relocation Authority al- 
most from its beginning was the scope of state and federal 
jurisdiction over the lands on which the relocation centers 
were situated. The first question that needed to be resolved 


was the extent to which the Federal Government had al- 
ready acquired exclusive jurisdiction over the lands. 


83 All labor in relocation centers was voluntary. MANwAL, § 50.5. 

34 Cf. Art. 24 of the Convention, which provides for the maintenance of facil- 
ities for transfer of money by prisoners of war to their homelands, was not 
adaptable to persons who had been residents of this country, some of whom had 
substantial assets. Foreign funds control regulations of the Treasury Depart- 
ment applied to Japanese nationals in relocation centers as well as elsewhere 
in this country. 

35 Opening or reading of matter in the United States mails by WRA or its 
agents, without issuance of warrants as authorized by law, would have consti- 
tuted a federal crime. 53 Stat. 1256 (1939), 18 U. S. C. $317; Ex Parte 
Jackson, 96 U. S. 727, 24 L. ed. 877 (1877). The WRA could probably have 
devised a censorship procedure that did not fall afoul of the criminal statute, by 
requiring inspection of outgoing mail prior to deposit in the mails and by requir- 
ing incoming mail to be addressed to or in care of WRA. United States v. 
Huilsman, 94 Fed. 486 (E. D. Mo. 1899); see United States vy. Eddy, 25 Fed. 
Case No. 15,024 (N. D. Ill. 1858). Such procedure would not violate the guar- 
anty against unreasonable search and seizures, since the material would be law- 
fully in the hands of the Authority. Cf. Stroud v. United States, 251 U. S. 15, 
40 Sup. Ct. 50, 64 L. ed. 103 (1919). And if the inspection were reasonably 
necessary to the maintenance of discipline in the centers, it would be immune 
from state interference (see text infra, “State and Federal Jurisdiction”) and 
there would be no violation of due process guaranties (see text infra, “Com- 
munity Government”). No clear disciplinary necessity for institution of this 
type of censorship at all centers ever developed. 

36 MANuAL, § 70.3.3. 
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Exclusive jurisdiction could have been acquired in any 
one of three ways: reservation of jurisdiction over the 
lands involved at the time the state was admitted into the 
Union; federal purchase with state consent for the pur- 
poses enumerated in Article I, section 3, clause 17 of the 
Federal Constitution; or express cession of jurisdiction 
by the state legislature.*’ Acquisition of land under a state 
consent or cession law does not, however, automatically 
vest exclusive jurisdiction in the Federal Government; 
there must be a federal intent to accept such jurisdiction.” 
As to lands acquired after 1940, there is a conclusive stat- 
utory presumption that exclusive jurisdiction is not ac- 
cepted until the head of the federal agency files a notice 
of acceptance with the governor of the state.” 

Five of the relocation centers were situated on lands 
made available to WRA by other federal agencies and it 
was at least possible that exclusive jurisdiction had been 
obtained. Examination revealed, however, that this was 
not the case.*” The lands for the remaining centers had 


87 Fort Leavenworth R. R. Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 
L. ed. 264 (1885); Surplus Trading Co. v. Cook, 281 U. S. 647, 50 Sup. Ct. 
455, 74 L. ed. 1091 (1930). See Glick, The Federal Subsistence Homesteads 
Program (1935) 44 Yate L. J. 1324, 1362. 

38 Mason Co. v. Tax Comm., 302 U. S. 186, 58 Sup. Ct. 148, 82 L. ed. 208 
(1937). Prior to this decision, however, the rule with respect to lands acquired 
under cession statutes was that acceptance of exclusive jurisdiction would be 
presumed in the absence of contrary evidence (Ft. Leavenworth R. R. Co. v. 
Lowe, supra note 37), and there were some lower court decisions indicating that 
in acquisition under consent statutes exclusive jurisdiction vested by operation 
of the constitutional provision. United States v. Tucker, 122 Fed. 518, 520-521 
(W. D. Ky. 1903); United States v. Wurtzbarger, 276 Fed. 753, 754 (D. Oreg. 
1921); but cf. In re O’Connor, 37 Wis. 379 (1875); In re Kelly, 71 Fed. 
545 (C. C. E. D. Wis. 1895). 

3954 Stat. 19 (1940), 40 U. S. C. §255. This statute was held valid and 
applied in Adams v. United States, 319 U. S. 312, 63 Sup. Ct. 1122, 87 L. ed. 
1421 (1943). 

40 Three of the centers were located on federal reclamation lands, and it was 
clear from the decided cases that the provisions of the federal reclamation law 
and the administration of lands under that law are inconsistent with a federal 
intent to acquire exclusive jurisdiction. Mason Co. v. Tax Comm., supra note 
38; Six Cos. v. DeVinney, 2 F. Supp. 693 (D. Nev. 1933). The other two 
centers were constructed on Indian reservation land in Arizona. Although there 
was a provision in the state enabling act reserving “absolute” federal jurisdic- 
tion and control over Indian lands as against the state, this provision had been 
construed to be a retention of jurisdiction over Indian affairs rather than a 
reservation of federal sovereignty. Porter v. Hall, 34 Ariz. 308, 271 Pac. 411 
(1928) ; and see Draper v. United States, 164 U. S. 240, 17 Sup. Ct. 107, 41 
L. ed. 419 (1896). 
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been acquired by purchase, lease or use condemnation di- 
rectly from non-federal sources for utilization for re- 
location centers." Since these lands had been acquired 
subsequent to 1940, it was clear that exclusive jurisdiction 
had not been obtained and could not be obtained without 


the filing of notices of acceptance with the respective state 
authorities.” 


Exclusive jurisdiction not having already been acquired 
in any case, the Authority had to determine whether it 
should seek exclusive jurisdiction. It decided not to do 
so. In the first place, it was doubtful in the case of several 
centers whether the Authority could have acquired exclu- 
sive jurisdiction by filing a notice of acceptance. This was 
true, for example, of the centers which consisted largely 
of public domain lands.” It also seemed true of the cen- 
ters on land acquired by lease or by use condemnation.“ 
Unless advantages to accrue from acquisition of exclusive 


41 Purchase: Granada (Colo.); Central Utah (Utah); the center site at 
Rohwer (Ark.). Lease: Jerome (Ark.); remainder of lands at Rohwer. Use 
condemnation: Manzanar (Calif.). See Report or SUBCOMMITTEE, Senate 
Committee on Military Affairs, on S. 444 and S. Res. 101 and 111, 78th Cong., 
[st Sess., pp. 55-59 (1943). 

42 Supra note 39. In 1942 the Arkansas Supreme Court held that a physician 
employed by the contractor constructing the buildings at the Rohwer center was 
not required to obtain an Arkansas license for the reason that the government 
had acquired exclusive jurisdiction over the area. Lynch v. Hammock, 204 
Ark. 911, 165 S. W. (2d) 369 (1942). Since the acquisition had occurred 
after 1940 and no federal notice of acceptance of exclusive jurisdiction had been 
filed, the basis for the decision was clearly erroneous. 

43 Most of the reclamation land acquired by WRA at two of the centers, 
Minidoka and Heart Mountain, was public domain. The consent and cession 
statutes of the states involved apply only to lands “acquired” by the United 
States. IpAHO Cop—E ANN. (1932) §§ 56-601, 56-602; Wyo. Rev. Star. (1931) 
§§ 118-101, 118-102, as amended Wyo. Sess. L. (1941) c. 97. Public domain 
land is not “acquired” land within the meaning of such statutes, since title has 
always been in the United States or its predecessors. See Six Cos. v. DeVinney, 
supra note 40. 

44 The Arkansas cession statute applies only to forts and arsenals; the con- 
sent statute is limited to federal purchases. Ark. Stats. (Pope, 1937) §§ 5632, 
5644. It is unlikely that the lease of lands at the Arkansas centers constitutes 
a “purchase” under the consent statute, since statutes making possible divestiture 
of state sovereignty are likely to be strictly construed. See People v. Godfrey, 
17 Johns 225, 232 (N. Y. 1819); In re Kelly, supra note 38; Oscar Daniels 
Co. v. City of Sault Ste. Marie, 208 Mich. 363, 175 N. W. 160 (1919); Six 
Cos. v. DeVinney, supra note 40; United States v. Hopkins, 26 Fed. Cas. No. 
15,387a (C. C. D. Ga. 1830); State v. Mendez, 57 Nev. 192, 61 P. (2d) 300 
(1936); Valley County v. Thomas, 109 Mont. 345, 97 P. (2d) 345 (1939). The 
same rationale applies to the use condemnation of the lands at Manzanar, al- 
though the California consent statute applies to “purchase or condemnation.” 
Cauir. PoriticaL Cope (Deering, 1937) § 34. 
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jurisdiction at the remaining centers would offset the de- 
sirability of uniformity of administrative policy and pro- 
cedure at all centers, it was obvious that exclusive juris- 
diction should not be sought. 

It soon became apparent that there were actually few 
advantages to be obtained from exclusive jurisdiction and 
that there were positive disadvantages. The supposed 
promise of a more integral system of jurisprudence, for 
example, was an illusion. Congress has never enacted a 
comprehensive code of law for areas under exclusive fed- 
eral jurisdiction. Instead there are in effect a limited 
number of federal statutes defining major crimes on ex- 
clusive jurisdiction lands,** plus a general assimilation 
statute adopting the criminal law of the state in effect on 
February 1, 1940, with respect to all other criminal of- 
fenses.** There is no parallel assimilation statute covering 
private rights, and those rights are determined by the state 
laws in effect at the time of accession of exclusive juris- 
diction, without benefit of improvements made thereafter 
by the state legislature.*’ In other respects the acquisition 
of exclusive jurisdiction would have complicated instead 
of simplifying administration. The states and counties 
would have been under no obligation to continue road 
maintenance or police protection, provide school facilities 
for children of administrative personnel, or furnish other 
services under available working institutions and proce- 
dures in the fields of personal relations, probate, coroners’ 
functions, vital statistics, institutionalization of mental 
cases, and similar matters.** This would have meant in- 
creased expense to the government and improvisation of 
duplicate procedures which would have been unwieldy 


45 See 18 U. S. C. §§ 451-467, 511-518. 

4654 Stat. 234 (1940), 18 U. S. C. § 468. 

47 Chicago and Pacific R. R. Co. v. McGlinn, 114 U. S. 542, 5 Sup. Ct. 1005, 
29 L. ed. 270 (1885). 

48 Glick, supra note 37 at 1360. At the same time the states would receive 
substantial revenue from the areas, in view of recent federal statutes making 
state motor fuel, sales, use, and income taxes applicable within exclusive juris- 
diction areas. 49 Stat. 1521 (1936); 54 Stat. 1059, 1060 (1940), 4 U. S. C. 
§§ 13-18. 
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and only partially satisfactory at best. Furthermore, main- 
tenance of an organic relationship with local institutions 
was valuable to dispel local suspicions and misunder- 
standings directed toward the evacuees, and normal con- 
tacts between the evacuees and the outside world could 
be increased. 

Finally, failure to acquire exclusive jurisdiction could 
not involve any impingement of state authority that would 
hinder WRA in its program, in view of the now settled 
rule that state law may not constitutionally operate so as 
to interfere substantially with the Federal Government’s 
performance of its proper governmental functions. This 
rule applies as much in places where exclusive federal 
jurisdiction does not exist as in places where it does exist.* 
On the other hand, if a state law does not substantially 
interfere with the performance of the federal governmental 
function, the decisions impose no barrier to the applica- 
tion of that law to federal activities carried on at a place 
where exclusive federal jurisdiction does not exist.” The 


constitutional concept is one designed to allow each gov- 
ernment a maximum of freedom. 

So, in the relocation centers, state criminal laws were 
enforced ;™ state laws concerning marriage and divorce™ 


49In Re Neagle, 135 U. S. 1 (1890); Johnson v. Maryland, 254 U. S. 51, 
41 Sup. Ct. 16, 65 L. ed. 126 (1920) ; Ohio v. Thomas, 173 U. S. 276, 19 Sup. 
Ct. 453, 43 L. ed. 699 (1899); Easton v. Iowa, 188 U. S. 220, 23 Sup. Ct. 288, 
47 L. ed. 452 (1903); Hunt v. United States, 278 U. S. 96, 49 Sup. Ct. 38, 
73 L. ed. 200 (1928); Chalk v. United States, 114 F. (2d) 207 (C. C. A. 4th 
1940); Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 
(1931). 

50 Imposition of state taxes: James v. Dravo Contracting Co., 302 U. S. 134, 
58 Sup. Ct. 208, 82 L. ed. 155 (1937); Graves v. New York ex rel. O’Keefe, 
306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939); Alabama v. King & 
3oozer, 314 U. S. 1, 62 Sup. Ct. 43, 86 L. ed. 3 (1941). State price control 
laws: Penn Dairies, Inc. vy. Milk Control Comm., 318 U. S. 261, 63 Sup. Ct. 
617, 87 L. ed. 748 (1943). State safety laws: James Stewart & Co. v. Sadra- 
kula, 309 U. S. 94, 60 Sup. Ct. 431, 84 L. ed. 596 (1940). 

51 See text infra, “Community Government.” 

52 The problem of divorces caused some difficulty. Few of the evacuees ac- 
tually could be said to have changed their domiciles from their places of former 
residence to the relocation centers. So long as domicile remained in a locality 
to which evacuee parties and witnesses were in general not permitted to return, 
divorce suits there had to be tried on depositions. This was frequently unsatis- 
factory, though occasionally done. Four of the relocation centers were in states 
having “quick divorce” laws. See Ark. Stats. (Pope, 1937) § 4386 (Rohwer 
and Jerome centers); IpaHo Sess. L. (1937) c. 94 (Minidoka center); Wo. 
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and the custody of children were observed and enforced; 
contracts were made and their validity was determined by 
the local law; and the validity of wills, distribution of 
estates of intestates, and the form of probate proceedings™ 
were determined by the law of the local jurisdiction to 
the same extent as would have been the case for persons 
temporarily residing in any other parts of the same states. 

State occupational licensing laws, on the other hand, 
were not enforced. Most of the physicians and surgeons 
who cared for the health of the evacuees, for example, 
were themselves evacuees who were licensed to practice 
medicine in the west coast states from which they came 
but were not licensed in the states where the centers were 
located. If they had been barred from the practice of 
medicine at the centers until they were able to comply 
with the licensing laws, reciprocal or otherwise, of the 
new state, the government would have had to hire a con- 
siderable number of local doctors at a time when there 
was a serious shortage of medical practitioners in most 
communities, while competent evacuee physicians would 
have been forced to remain idle. The same thing would 
have been true of dentists, optometrists, nurses, and a 
dozen other licensed businesses and professions. In each 
of these lines of work evacuees were available and anxious 
to render needed services, and their competency and quali- 
fications were deemed sufficient by the Authority. In such 
circumstances immunity from state control was clear.” 


Rev. Strat. (1940 Supp.) § 35-109 (Heart Mountain center). Courts in these 
states, and occasionally in some of the other states in which centers were located, 
were willing in practice to accept temporary presence for the statutory period as 
the jurisdictional prerequisite, and evacuees who were willing to take a divorce 
decree that might not be recognized in other states were often accommodated. 
Cf. Williams v. North Carolina, 65 Sup. Ct. 1092 (1945); Powell, And Repent 
at Leisure (1945) 58 Harv. L. Rev. 930. 

53 Where the assets were at a center, probate in the courts of the state where 
the center was located was generally sufficient. In other cases probate had to 
be at the domicile, or at the situs of other assets. 

54 Johnson v. Maryland, supra note 49, Similarly, in various other phases of 
center operations the Authority did not regard state laws to be applicable. This 
was true, for example, in the licensing of automobiles and drivers, the inspection 
of center-produced meat, the crating and shipment of vegetables, the develop- 
ment of health and sanitation standards, and the adoption of an evacuee employ- 





578 THE GEORGE WASHINGTON LAW REVIEW 


The Authority’s claim of governmental immunity in 
such matters was never seriously questioned. The state 
agencies for the most part consciously or unconsciously 
followed a hands-off policy. A greater possibility of fric- 
tion with local governmental agencies existed in the addi- 
tional burdens that were thrown upon the states and 
counties in such matters as law enforcement, utilization of 
courts for probate and other evacuee litigation, schooling 
for children of administrative personnel, institutionaliza- 
tion of evacuee insane, and like services. Even as to those 
no appreciable difficulty arose anywhere. In part this was 
because the biggest single item of potential expense—the 
handling of law-enforcement problems — was largely 
eliminated through WRA administrative handling of 
minor offenses in the centers.” In part the result also can 
be attributed to the fact that the remaining burden was 
more than off-set by the financial benefits accruing to the 
states and communities from operation of the centers. 


COMMUNITY GOVERNMENT 


From the time that the establishment of relocation cen- 
ters was determined upon, it was recognized that the 
practical problems involved in governing the centers 
could be solved on a more effective, because more demo- 
cratic, basis if a major share of the responsibility for 
orderly conduct of community life were undertaken by 
the evacuees themselves. Incorporation of municipalities 
under state law was out of the question. Even if the evac- 
uees had been able to meet the necessary local citizenship 
and residence requirements, municipal governments 
would inevitably have conflicted in numerous unpredict- 
able ways with the paramount obligations of federal ad- 
ministration. It was decided that the political structure 
to be evolved for government of the centers should be 


ment policy. On the other hand, WRA had to employ teachers for the center 
schools who were licensed by the respective states in order to obtain state 
accreditation for the schools. 

55 See text infra “Community Government.” 
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predicated upon the administrative power to establish and 
protect all forms of the federal function, with partial 
delegation of that power to the evacuees. 

Exercise of the administrative control necessary for the 
successful maintenance of any federal operation is a nor- 
mal corollary to the power to engage in the operation. 
Power to conduct a given activity does not, of course, 
carry with it incidental power to do anything whatever 
that one might deem useful or desirable, but it does carry 
with it the incidental power to do whatever is substan- 
tially necessary to the efficient conduct of the permitted 
activity.” Furthermore, a reasonable discretion is allowed 
to those administering the activity to choose among vari- 
ous possibly practicable forms of regulation, and even to 
decide what degree of regulation is actually necessary. 
This is not an instance of “federal jurisdiction” in the 
judicial sense, but rather “federal administration” of con- 
stitutionally permissible federal activities.” 

The regulatory power so derived carries with it the 
power to impose sanctions. Every administrative agency 
has been faced with the necessity of laying down rules for 
the regulation of persons and things within its control, 
determining whether those rules have been observed, and 
prescribing and enforcing sanctions as a means of induc- 
ing observance. It is perfectly true that this involves ac- 
tion in nature both quasi-legislative and quasi-judicial, 
but the constitutional doctrine of separation of powers 
has long since been expanded to permit this essential 
aspect of government administration.” 

The federal operation being undertaken here was the 


56 Utah Power & Light Co. v. United States, 243 U. S. 389, 37 Sup. Ct. 387, 
61 L. ed. 791 (1917). 

57 For cases illustrating the development of this concept see Camfield v. Unit- 
ed States, 167 U. S. 518, 17 Sup. Ct. 844, 41 L. ed. 260 (1897); Utah Power & 
Light Co. v. United States, supra note 56; United States v. Alford, 274 U. S. 
264, 47 Sup. Ct. 597, 71 L. ed. 1040 (1927); Hunt v. United States, supra 
note 49; Ariz. v. Calif., supra note 49. 

58 United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 
(1911) ; Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911); Vs of 
Saratoga Springs v. Saratoga Gas, Elec. Lt. & P. Co., 191 N. Y. 123, 83 N. E. 
693 (1908); Rottschaefer, AMERICAN CONSTITUTIONAL LAW (1939) p. 842. 
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maintenance and supervision of 110,000 persons in ten 
separate communities. Obviously a program of such mag- 
nitude imposed large responsibilities upon the federal 
agency in charge to provide food and housing, create all 
necessary forms of communal services, prescribe and en- 
force standards of health, sanitation, and fire prevention, 
and take such other measures as might be necessary to 
insure the welfare of the inhabitants and protect the fed- 
eral property involved. These responsibilities, and the 
corresponding power to meet them, necessarily carried 
with them the authority to protect the functions involved 
by the issuance of appropriate police regulations and the 
enforcement of sanctions for non-compliance. 
Administrative agencies having functions rather similar 
to those of the War Relocation Authority so far as legal 
considerations are concerned are not uncommon. Any in- 
stance in which a self-contained organization or group 
somewhat removed from the ordinary social controls is 
set up under authority of law presents a legal situation 
comparable to that of a relocation center. Public schools, 
colleges and universities operated under state law are sim- 
ilar, in that administrative controls are normally given to 
a president or board of trustees with power in turn to dele- 
gate authority dealing with administrative matters and 
with disciplining of others within the organization. The 
same is true in many types of publicly operated hospitals, 
especially those in which admission and discharge are not 
wholly within the control of the patients. Various sorts 
of asylums and quarantine stations are of the same char- 
acter, and the situation of seamen on ships at sea is similar. 
The public school cases probably present the closest 
analogy. A typical case is that in which a teacher or 
school official is sued by a pupil for damages on account 
of punishment inflicted for violation of a disciplinary 
rule. The cases are unanimous in holding that such rules 
are valid and that their enforcement is valid, provided 
that neither the rule nor its enforcement goes beyond the 
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limits of “reasonableness.” The power exists as a matter 
of common law; express statutes merely confirm it. It is 
a part of the power to maintain schools, because it is essen- 
tial to the successful maintenance of schools.” It is some- 
times said that the power of school authorities to make 
and enforce disciplinary rules is based on the idea that the 
teacher stands in loco parentis,” but this is misleading. 
Actually, the teacher’s authority is not based merely on a 
delegation of parental power; the authority exists even 
where it is expressly denied by the parents.” Rather it is 
derived from the state as parens patriae. It is an authority 
to enforce discipline within a state administrative agency, 
based in the last analysis upon the police power just as 
much as is a compulsory school attendance law,” a com- 
pulsory vaccination law,” or the operation of the public 
school system itself.” 

The legal bases for promulgation and enforcement of 
disciplinary rules in prisons are substantially the same as 
in public schools. A legislature, state or federal, may lay 
down rules designed to achieve good order in prisons, or 
it may confer the power to lay down such rules and en- 
force them upon the warden or other administrative 
official in charge of the prison. If the legislature is silent 
in reference to such rules, the very fact of its creating a 


59 Thus, in Fertich v. Richener, 11 Ind. 427, 11 N. E. 605, 14 N. E. 68 (1887), 
it was held that detaining a pupil after school hours in the enforcement of dis- 
ciplinary rules does not constitute actionable false imprisonment even though 
the teacher may have been mistaken in applying the disciplinary rule to the 
particular pupil. For other typical cases, see Dodd v. State, 94 Ark. 297, 126 
S. W. 834 (1910); O’Rourke vy. Walker, 102 Conn. 130, 128 Atl. 25 (1925); 
Lander v. Seaver, 23 Vt. 114, 76 Am. Dec. 156 (1859). 

60 See Woods v. Simpson, 146 Md. 547, 126 Atl. 882 (1924). 

61 See State v. Pendergrass, 19 N. C. 365, 31 Am. Dec. 416 (1837). 

62 Stevens v. Fassett, 27 Mo. 266 (1847); Am. L. Inst., RESTATEMENT OF 
Torts, §153(2); Prosser, HANDBooK on Torts (1941) p. 167; Note (1932) 
26 Inu. L. Rev. 815. 

63 State v. Hoyt, 84 N. H. 38, 146 Atl. 170 (1929); Stephens v. Bongart, 
15 N. J. Misc. 80, 189 Atl. 131 (1937). 

64 Jacobson v. Mass., 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905) ; 
Zucht v. King, 260 U. S. 174, 43 Sup. Ct. 24, 67 L. ed. 194 (1922); Allen v. 
Ingalls, 182 Ark. 991, 33 S. W. (2d) 1099 (1930). 

65 Cf. Meyer v. Nebraska, 262 U. S. 390, 43 Sup. Ct. 625, 67 L. ed. 1042 
(1923); Pierce v. Society of Sisters, 268 U. S. 510, 45 Sup. Ct. 571, 69 L. ed. 
1070 (1925). 


4 
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prison or prison system confers upon the persons who are 
lawfully placed in charge thereof the duty to make such 
rules and enforce them. The person in charge has the 
power to supplement rules expressly laid down by the 
legislature if these rules do not take care of all the dis- 
ciplinary situations which arise. The only limitation upon 
the administrator’s powers, whether in respect to rule 
making or enforcement, apart from express legislative 
negatives, is that unnecessary harshness is not permis- 
sible.” This is like the requirement that disciplinary 
measures governing pupils in schools must not be unrea- 
sonable under the circumstances. The rule in both its 
applications constitutes an implied limitation on admin- 
istrative powers and is derived from the common law 
rather than from the constitutional prohibition of the 
Eighth Amendment against cruel and unusual punish- 
ment, though the Amendment constitutes a further limita- 
tion on administrative as well as on other types of legal 
power. 

In the case of the War Relocation Authority, the Direc- 


tor’s power to make disciplinary rules was conferred by 
Executive Order No. 9102," buttressed by Congressional 
recognition contained in subsequent appropriation acts.” 
Even without any express grant of rule-making power to 


66 For cases illustrating the scope of disciplinary power in prisons, see How- 
ard v. State, 28 Ariz. 433, 237 Pac. 203 (1925) (sheriff liable for unreasonably 
harsh treatment, 30 days on bread and water and five months solitary confine- 
ment without reason therefor); State v. Cahill, 196 Iowa 486, 194 N. W. 191 
(1923) (solitary confinement reasonable under circumstances); Wightman v. 
Brush, 56 Hun. 647, 10 N. Y. S. 76 (1890) (handcuffing, solitary confinement 
on bread and water not actionable when not shown to be contrary to prison 
regulations) ; State v. Revis, 193 N. C. 192, 136 S. E. 346 (1927) (flogging 
permissible under circumstances) ; Rose v. Toledo, 24 Ohio Circ. Ct. Rep. 540 
(1903) (confinement in dungeon not actionable). And see In Re Thas, 158 
App. Div. 571, 143 N. Y. S. 854 (1913) (superintendent in charge of state hos- 
pital for nervous diseases allowed to impose extensive rules for control of in- 
mates thereof). 

87 Supra note 4. 

68 Supra note 6. The extent to which a Congressional appropriation act may 
be treated as legislative ratification of administrative practices in the agency for 
which appropriation is made, without specific reference to those practices, was 
apparently limited severely by the Supreme Court in Ex Parte Mitsuye Endo, 
323 U. S. 283, 65 Sup. Ct. 208 (1944). Compare, however, the current WRA 
appropriation item, which contains a provision authorizing the purchase of uni- 
forms for internal security officers in the centers. 59 Stat. 473 (1945). 
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the Director or any other official in it, however, the in- 
herent necessity for the promulgation and enforcement of 
rules to maintain order and protect property at relocation 
centers would have authorized the regulations just as 
completely as did the express language of the Executive 
Order. 

Police regulations. Police regulations in effect at the 
centers were promulgated at one of three levels—by the 
national office, by the Project Director, or, where com- 
munity government was operative, by the evacuee com- 
munity council. Among the most important of the regu- 
lations prescribed for all centers by the national office 
were those relating to “internal security”—regulations 
defining a rather long list of acts deemed offenses against 
center law and order™ and authorizing each Project Di- 
rector to define other offenses and provide for their pun- 
ishment within certain limitations hereinafter discussed. 
In addition the national office prescribed a comprehensive 
code of fire prevention regulations.” Supplemental center 


regulations varied somewhat from center to center, but in 
general they included a detailed traffic code and a prohi- 
bition against the manufacture or use of alcoholic bever- 


ages. 

The police force (known as internal security officers) 
at each center was directly responsible to the Project Di- 
rector. The force consisted of a chief of internal security, 
several other non-evacuee officers, and a larger number of 
evacuees. These officers had the usual functions of police 
officers—the investigation of all reports of violations of 
law or regulations coming to their attention, the arrest of 
offenders, prevention of violations whenever possible, and 
liaison with federal and state intelligence and police agen- 


69 Manual, § 30.1.30. Among the proscribed acts were assault, assault and 
battery, carrying concealed weapons, inciting to riot, rioting, disorderly conduct, 
malicious mischief, injury to public property, gambling, theft, receiving stolen 
property, resisting arrest, maintaining place of prostitution, and reckless driving. 

70 Jd, 40.4. See also id. 50.3.1-50.3.9 (prohibiting possession of shortwave 
radios) ; 50.3.10 (prohibiting use of evacuee automobiles within centers for pri- 
vate purposes). 
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cies." Arrests without administrative warrants issued by 
the Project Director were permissible only where an of- 
fense was committed in the presence of the arresting offi- 
cer or where the evacuee had confessed to commission of 
an offense. In all other cases the Project Director was 
required to issue a warrant of arrest, after compliance 
with a procedure providing the safeguards required by 
usual concepts of due process,” before an arrest could be 
made. 

In the case of an offense that was a felony under state 
law, the Project Director was required to turn the of- 
fender over to the appropriate state law enforcement offi- 
cer, unless they agreed that the case could be better 
handled on the center, or it was improbable that state 
prosecution of the felony would result in conviction, or 
the offense was a felony under state law but only a mis- 
demeanor under federal law.” In the field of misdemean- 
ors the Project Director could elect to try offenses as a 
violation of the center regulations or refer them to the 
appropriate law enforcing agency, except that where the 
offense was a violation of a community council regulation 
the offender was to be tried before the evacuee judicial 
commission." Where the offense was purely one against 
WRA regulations and no violation of state or federal 
criminal statutes was involved the Project Director was 
directed to proceed under his disciplinary powers, or refer 
the case to the judicial commission if the regulation was 
one adopted by the community council.” 

Within 48 hours after an arrest the case was required to 

11 Jd. 30.1.1-30.1,7. 


72 Td, 30.1.10-30.1.14. 

73 Jd. 30.1.36. A similar regulation applied to felonies under federal law. 
Id. 30.1.35. 

74 Jd, 30.1.35-30.1.38. The Project Director was not required, however, to 
refer these cases to the judicial commission if the offense was aggravated assault 
and battery, or was punishable under state or federal law by a more severe 
penalty than the maximum permissible under the internal security regulations. 
Id. 30.1.37. See text infra “Evacuee Participation in Center Government” for 
discussion of the authority of the evacuee community councils and judicial com- 
missions. 


75 MANUAL, § 30.1.39. 
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be referred to state or federal authorities, the Project Di- 
rector, or the judicial commission. Hearings by the 
Project Director or judicial commission were required to 
be held promptly. Pending trial, the defendant was to be 
released on his own recognizance unless the Project Di- 
rector believed that the internal security of the center 
would be adversely affected by such a release and stated 
his reasons in the record. The Project Director was re- 
quired to hear personally the cases referred to him. He 
could issue administrative subpoenas for necessary wit- 
nesses and punish refusal to appear or to testify. He was 
responsible for seeing that a complete case was fairly pre- 
sented, under a procedure insuring the defendant’s right 
to counsel and an opportunity to present his case fully and 
cross-examine witnesses. Hearings were required to be 
public except where the nature of the testimony or similar 
circumstances made public hearings inappropriate.” 

The maximum penalty that could be imposed by the 
Project Director in the exercise of his disciplinary pow- 
ers, for commission of any offense, was imprisonment for 
not more than three months. He could permit a defendant 
to pay a fine not to exceed $300, as an alternative to serv- 
ing a sentence of imprisonment, or impose “other suitable 
punishments, except the performance without pay of work 
for which the defendant is regularly employed.”” 

Was the promulgation of these regulations reasonably 
necessary to the effectuation of the federal program? With 


76 Jd, 30.1.17-30.1.19, 30.1.33. 

77 Jd. 30.1.32. The maximum sentence was seldom imposed, and then only in 
aggravated circumstances; in petty cases first offenders were generally given 
no more than suspended sentences. In practice “other suitable punishments” 
included _ special work projects or other restrictions in lieu of confinement for 
adult offenders, but the provision was more generally utilized to cope with 
“zoot-suit” juvenile delinquency problems that arose as a result of abnormal 
family living conditions and the gradual outward movement of family bread 
winners. A typical “suitable punishment” in such cases was a hair clipping, an 
injunction against further “zoot-suit’ garb, and parole to a responsible evacuee 
or WRA staff member. It is a notable fact that, except in times of center-w ide 
emotional stress (see text infra, * ‘Extraordinary law and order measures”) the 
incidence of crime in the centers was considerably lower than in the normal 
American community. See WRA Semi-ANNUAL Report, Jan. 1-June 30, 1944, 
p. 49. 
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respect to the fire prevention regulations, the traffic codes, 
and certain other restrictions there simply were no appli- 
cable state or federal statutes. There could be no question 
of the need for these regulations. Most of the offenses 
defined by the internal security regulations, however, were 
also misdemeanors under state law. But the power to pre- 
scribe administrative regulations in the furtherance of a 
federal function is not dependent on the non-existence of 
State statutes covering the same acts. Criminal statutes 
with respect to breach of the peace or assault, for example, 
do not prevent school administrators or prison wardens 
from proceeding under their own disciplinary authority. 
The test is whether the auxiliary disciplinary authority is 
substantially necessary to the efficient conduct of the per- 
mitted activity. 

Reliance on state and local authorities for law and order 
enforcement in the centers, to the exclusion of supple- 
mentary center procedures, would have created an un- 
wieldy situation fraught with administrative hazard. The 
centers were located in relatively poor and sparsely set- 
tled counties; county officials generally had their offices 
many miles from the centers, and prompt handling of dis- 
ciplinary cases would have been difficult. Prejudice and 
suspicion against the evacuees were prevalent. There was 
a strong likelihood, particularly when the centers were 
first established, that local law enforcement officials would 
be influenced by this sentiment to deal more rigorously 
with evacuee offenders than their offenses warranted. 
Whether or not this became an actuality, the handling of 
all offenses by outside agencies would have seriously 
hampered establishment and maintenance of rapport be- 
tween WRA and the evacuees.”* More than this, it would 
have resulted in publicity out of all proportion to the 
magnitude of the disciplinary problem involved, because 
of the focus of public attention upon the evacuees, and 


78 See note 98 infra. 
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intensified the Authority’s already difficult task of allay- 
ing unwarranted public fear and gaining acceptance for 
the program of further resettlement. Further, experience 
soon proved that, because of the financial and administra- 
tive burden coupled with the political risks involved, local 
officials were generally unwilling to assume responsibility 
for minor disciplinary cases.” In the light of these cir- 
cumstances, exercise of administrative disciplinary au- 
thority in lieu of reliance upon state law enforcement for 
the bulk of evacuee offenses was a practical necessity. 
During the first two and one-half years of center opera- 
tion the regulations provided® that no person awaiting 
trial or in custody under sentence was eligible to receive 
any kind of leave under the WRA leave regulations. 
Under the leave regulations” all evacuees were detained 
in the centers pending loyalty screening. Those whose 
records indicated potential danger to the national secur- 
ity, after a screening procedure which included a hearing, 
were denied “leave clearance” and were not permitted to 
leave the centers. All others were eligible for “indefinite 
leave” upon application therefor, if there were reasonable 
assurance of means of support and community acceptance 
at destination. The imposition of these limiting provisions 
upon evacuees who had been granted leave clearance was 
held invalid late in 1944 by the United States Supreme 
Court in the Endo decision,” but the validity of detention 


79 In nearly every instance the center had a larger population than the largest 
city in the county; sometimes it exceeded the entire county population. 

80 MANUAL, § 30.1.20. 

81 See 7 Fep. Rec. 7656, 9 id. 154, for the text of the leave regulations, and 
WRA Hanpsook, Ch. 50, for detailed implementary procedures. Public Proc. 
No. 8, Western Defense Command, June 27, 1942 (7 Fen. Rec. 8346), issued 
under Ex. O. 9066, established each relocation center within that Command as 
a war relocation project area and prohibited egress of persons of Japanese an- 
cestry without written military authorization. Authority to issue egress permits 
was separately delegated to the Director of WRA and his designates. Public 
Proc. No. WD-1, War Department, August 13, 1942 (7 Fep. Rec. 6593), simi- 
larly established each center outside the Western Defense Command as a military 
area, and prohibited egress of evacuees without express authority of the War 
Department or the War Relocation Authority. The Authority relied upon these 
proclamations and its own Executive Order as authority for its leave regula- 
tions. See Government Brief before the United States Supreme Court in Ex 
Parte Mitsuye Endo, October Term 1944, No. 70 

82 Supra note 68. 
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pending screening and the further detention of persons 
deemed potentially dangerous, under the procedures and 
criteria established by the Authority, were never tested.* 

The denial of leave privileges to evacuees awaiting 
hearing or serving sentence under WRA internal security 
regulations was not, however, premised upon the validity 
of the leave regulations; it was merely another way of 
saying that the endurance of disciplining for violation of 
center regulations could not be avoided by the simple ex- 
pedient of departure from the center. Correlative with 
the need for maximum utilization of internal procedures 
to meet security problems was the need for a sanction that 
was comparable to the usual sanction imposed in normal 
communities. This was particularly true in the light of 
the abnormal tensions that existed in the centers during 
the earlier stages of the program;™ the entire enforce- 
ment procedure might well have broken down had the 
more lawless elements been able to breach the regulations 
with impunity.” 


Evacuee participation in center government. The ob- 
vious advantages in delegating administrative authority 
over considerable areas of community activity to the evac- 


83 It should be said that the leave regulations were in large measure the ob- 
verse of the WRA policy to relocate the evacuees as rapidly as possible and 
under as favorable circumstances as possible in normal American communities. 
After initial screening the detention of cleared evacuees became progressively 
more nominal as the Authority developed and implemented its country-wide re- 
settlement program. 

The leave regulations were revoked in their entirety (10 Fep. Rec. 185) fol- 
lowing the revocation of the mass exclusion orders by the Western Defense 
Command and the substitution of a system of individual exclusion orders and 
other War Department controls over a minority of the evacuees. See Public 
Proc. No. 21, Western Defense Command, Dec. 17, 1944, 10 Fep. Rec. 53; 
Public Proc. No. WD-2, War Department, Jan. 20, 1945, 10 Fep. Rec. 889. 
In turn these controls were lifted following the Japanese capitulation. Public 
Proc. No. 24, Western Defense Command, Sept. 4, 1945, 10 Fen. Rec. 11760; 
Public Proc. No. WD-3, War Department, Sept. 4, 1945, 10 Frep. Rec. 11848. 

84 See text “Extraordinary law and order measures,” infra, 

85 During the last year of center operations, however, WRA modified its in- 
ternal security regulations to permit offenders to leave the centers upon request 
where they were not detained by order of the War Department or the Depart- 
ment of Justice. WRA Administrative Notice No. 207, January 23, 1945. The 
Authority was attempting to speed relocation and close the centers by the end 
of the year, and many of the remaining center residents were reluctant to leave 
the centers. The sanction was no longer deemed necessary for enforcement pur- 
poses in the more mature state of the communities. 
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uee residents led to early formulation of procedures au- 
thorizing such delegations. First an interim instruction 
directed each Project Manager to provide for the election 
of temporary block representatives to serve in an advisory 
capacity.” Then a comprehensive instruction providing 
the framework for permanent evacuee governmental or- 
ganization was issued in August, 1942.*’ This instruction, 
as later amended in minor details, required each Project 
Director to provide for the selection of an evacuee “organ- 
ization commission” to prepare a “plan for community 
government,” to become effective only after approval by 
the Project Director and by a majority of the qualified 
voters voting in a special referendum on the question of 
adopting the plan. The plan was required to provide for: 


1. Election and organization of a “representative legislative 
body” to be known as the Community Council, with author- 
ity to: 

a. Prescribe regulations and provide penalties for their viola- 
tion on all matters, except felonies, affecting the internal 
peace and order and the welfare of the evacuee residents, 
in so far as not in conflict with Federal or State law, mili- 
tary proclamation, or WRA regulation, with maximum 
penalties not to exceed those imposable by the Project Di- 
rector under his own disciplinary powers. 

. Present resolutions to WRA on questions affecting the 
welfare of residents. 

. Solicit, receive, and administer funds and property for com- 
munity purposes. 

. License and require reasonable license fees from evacuee- 
operated enterprises, upon approval by the Project Direc- 
tor, but not to regulate their management. 

. Appoint committees to assist in the exercise of its functions. 

. Exercise such other functions as might be conferred from 
time to time by WRA. 

. Designation of a Judicial Commission of not less than three 
members to hear cases and fix penalties for violation of Coun- 
cil regulations. 

. Orderly methods of arbitration for voluntary settlement of 
civil disputes between center residents. 


All elections were to be by secret ballot, and all evacuees 
18 years of age or over were eligible to vote. The right 


86 Director’s memorandum to Regional and Project Directors, June 5, 1942. 
87 WRA Administrative Instruction No. 34, August 24, 1942. 
88 See MANUAL, § 30.6. 
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to hold elective or appointive office was limited to persons 
who had not been denied leave clearance under the leave 
regulations after loyalty screening. 

The instruction further provided that the Project Di- 
rector could set aside any Council regulation found to be 
in excess of the Council’s defined functions. Decisions of 
the Judicial Commission were to be rendered only after 
notice and hearing, and were to be communicated directly 
to the Project Director for review. A decision became 
final if the Project Director did not act within 24 hours; 
within that period the Project Director could affirm the 
decision or remand it for reconsideration with his recom- 
mendations. Upon remand the commission was required 
to reconsider and render a decision anew, it in turn being 
subject to similar review. 

Did the delegation of authority to the Community 
Council to prescribe regulations, and to the Judicial Com- 
mission to administer them, present any special legal prob- 
lems? In Carter v. Carter Coal Co.,* which held invalid 
the Bituminous Coal Conservation Act of 1935, the Court 
held that the due process clause invalidated a statutory 
delegation of power to fix maximum hours of labor and 
minimum wages to certain majorities of the producers and 
miners. The danger of private tyranny, enforced by inter- 
ested persons upon their competitors or others whose 
legitimate interests happen to be contrary to their own, 
appeared to the Court to be substantial. 

In Currin v. Wallace,” decided two years later, a con- 
stitutional method of achieving the virtues of self-govern- 
ment through administrative delegation, without risking 
its tyrannies, was recognized by the Supreme Court. This 
case involved the Tobacco Inspection Act of 1935, which 
authorized the Secretary of Agriculture to designate cer- 
tain tobacco markets only after two-thirds of the tobacco 
growers in a given area voted by referendum in favor of 


89 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 
90 306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 (1938). 
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establishing a market. In upholding the statute, Chief 
Justice Hughes, speaking for the Court, said: 


So far as growers of tobacco are concerned, the required refer- 
endum does not involve any delegation of legislative authority. 
Congress has merely placed a restriction upon its own regulation 
by withholding its operation as to a given market “unless two- 
thirds of the growers voting favor it.” Similar conditions are 
frequently found in police regulations. Cusack Co. v. Chicago, 
242 U. S. 526, 530. This is not a case where a group of pro- 
ducers may make the law and force it upon a minority (see 
Carter v. Carter Coal Co., 298 U. S. 238, 310, 318) or where a 
prohibition of an inoffensive and legitimate use of property is 
imposed not by the legislature but by other property owners (see 
Washington ex rel. Seattle Trust Co. v. Roberge, 278 U. S. 116, 
122). Here it is Congress that exercises its legislative authority 
in making the regulation and in prescribing the conditions of its 
application. The required favorable vote upon the referendum is 
one of these conditions.” 


Sustaining a similar provision in a statute authorizing the 
Secretary of Agriculture to fix milk prices for the New 
York milkshed, Reed, J., in United States v. Royal Rock 
Co-operative, Inc.,” said: “In considering this question, 
we must assume that the Congress had the power to put 
this order into effect without the approval of anyone. 
Whether producer approval by election is necessary or 
not, a question we reserve, a requirement of such approval 
would not be an invalid delegation.” It is notable that 
while in Currin v. Wallace the referendum was among 
the same group as was to be regulated by the rule, in the 
Royal Rock case the “milk-handlers,” a group that did 
not vote in the referendum, were required to observe the 
order approved by the referendum of the producers and 
then promulgated by the Secretary.” 


91 Jd. at 15. 

92 307 U. S. 533, 577, 59 Sup. Ct. 993, 83 L. ed. 1446 (1939). 

93 See Mulford v. Smith, 307 U. S. 38, 59 Sup. Ct. 648, 83 L. ed. 1092 (1939) ; 
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 60 Sup. Ct. 907, 84 
L. ed. 1263 (1940); Jaffe, Lawmaking by Private Groups (1937) 51 Harv. L. 
Rev. 201; Note (1937) 37 Cot. L. Rev. 447. Compare also the administrative 
procedure employed in some states for the disciplining of lawyers and doctors 
by the professional organizations themselves. In Re Shattuck, 208 Calif. 6, 279 
Pac. 998 (1929); State Bar v. McGhee, 148 Okla. 219, 298 Pac. 580 (1931); 
State Bd. of Ark. Medical Society v. McCrary, 95 Ark. 511, 130 S. W. 544 
(1910); Ex parte Cerino, 143 Calif. 412, 77 Pac. 166 (1904). 
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The conclusion indicated by these cases, as far as dele- 
gation of administrative authority to private persons is 
concerned, is that there must be some final authority re- 
tained by administrative officials representing the general 
public interest to approve or veto the rules or orders pri- 
vately formulated. The rules or orders must in the last 
analysis be those of the official body. 

All the acts which the Director empowered the Com- 
munity Council to perform were acts which the Director 
under the controlling Executive Order was himself em- 
powered to do. While the policy called for no express 
approval by the Project Director or other official of each 
regulation promulgated by the Council, the Project Direc- 
tor could set aside any regulation found to be in excess of 
the Council’s powers. Even if failure to set aside did not 
amount to approval, review and approval were not neces- 
sary at this particular stage of the administrative process. 
Under the decisions previously discussed,”* review and 
approval of regulations by responsible public officials 
must occur before the rules are made finally operative as 
against anybody, and the system set up by the instruction 
was such that no regulation could be finally enforced 
against any person except through the Judicial Commis- 
sion, whose decisions were in all events reviewed by the 
Project Director. 

Finally, as to the propriety of the Judicial Commis- 
sion’s exercise of the functions assigned to it, little doubt 
can be raised. The hearing procedure provided for under 
each community government plan paralleled that required 
where the Project Director exercised his disciplinary au- 
thority, and was sufficiently elaborate to satisfy require- 
ments of procedural due process. No decision of the 
Judicial Commission could take effect until it was sub- 
mitted to the Project Director for review, and no such 
decision could go into effect if he disapproved it. If he 


94 See cases cited supra notes 89, 90, 92, 93. 
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did not disapprove the decision, it became his decision. 
If he did disapprove it, the case was remanded for new 
determination by the Judicial Commission. While it is 
true that the Project Director was not authorized to sub- 
stitute his own determination for that of the Commission, 
the important fact was that in no event could any decision 
of the Commission become binding without his approval. 

Plans of government following the pattern prescribed 
by the WRA instruction were adopted at all but two of 
the centers.*” On the whole, the functioning of the evacuee 
governmental organizations proved reasonably satisfac- 
tory to all concerned, though at first they sometimes oper- 
ated crudely and inefficiently, which was to be expected 
from groups unused to responsible political action. Com- 
munity Councils adopted regulations covering numerous 
topics, the most important paralleling the law and order 
regulations prescribed by WRA for all centers. None of 
the councils undertook to license evacuee enterprises or 
exact license fees; the licensing function stemmed solely 
from the federal regulatory power, and the probable 
corollary that all fees collected should be deposited in the 
Miscellaneous Receipts account of the Federal Treasury” 
deprived the councils of the primary incentive for initiat- 
ing licensing action. Throughout the life of the centers, 
as a matter of fact, the bulk of council activity lay outside 
the regulatory sphere. Primarily the councils served as 
media of communication between the administration and 


95 No plan whatever was adopted at Manzanar; the evacuee block managers 
performed the function of liaison between the Project Director and the center 
residents. At Minidoka a plan of government adopted rather late in the life of 
the center provided only for election and organization of a community council, 
with purely advisory powers. 

The evacuee community government organized at Tule Lake under the WRA 
instruction was short-lived; upon designation of Tule Lake as a segregation 
center the instruction was revoked as to that center and provision was made 
only for a “representative committee” of segregants to act in a liaison and 
advisory capacity. MANuAL, § 110.10. 

96 Money received from whatever source “for the use of the United States” 
must be deposited in the Federal Treasury. 31 U.S. C. §484. The Comptroller 
General has consistently held that in the absence of specific statutory authority 
to the contrary this statute requires the deposit into the miscellaneous receipts 
account of all receipts from federal operations. E.g., 2 Comp. Gen. 677; 16 id. 
306; 20 id. 172. 
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the evacuees, and as representatives of the residents in 
making recommendations for changes in policy and press- 
ing complaints of all kinds. 

The Judicial Commissions initially were inclined to 
evade responsibility and avoid the determination of diffi- 
cult cases or the imposition of more than suspended sen- 
tences. Occasionally it was necessary for the Project 
Directors to take action under their residuary powers. 
With the gradual growth of civic awareness and sense of 
responsibility among the evacuees and the increase of 
political and judicial experience, however, most of the 
commissions developed into effective law enforcement or- 
ganizations. 

In compliance with the WRA instruction, the plans of 
government generally provided for an arbitration com- 
mission that could be utilized by the residents in settling 
private controversies. In all of the states in which the 
centers were located there were arbitration statutes under 
which summary enforcement of arbitration awards was 
possible, and arbitration procedures could easily have 
been devised that met the varying statutory requirements. 
As it developed, however, the arbitration commissions 
never functioned. The evacuees simply preferred to han- 
dle privately any disputes they may have had.” 

Extraordinary law and order measures. For the usual 
offenses against the peace and security of the centers the 
regular machinery for enforcement of discipline worked 
out quite satisfactorily. Administrative handling of minor 
offenses was welcomed by local law enforcement officers 
and contributed greatly to harmonious relationships with 
them. The pattern for handling offenses internally cor- 
responded closely to the general pattern that obtained in 
the average American community, and gradually gained 


97In part this was undoubtedly attributable to the typical reluctance of the 
evacuees to air disputes. It is also true, however, that the chief source of con- 
troversies in which arbitration is customarily invoked—disputes arising out of 
commercial transactions—was largely non-existent in the centers because of the 
general prohibition against evacuee private enterprises. See text infra pp. 597- 
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acceptance and approval among the evacuees. But accept- 
ance did not come immediately, and WRA’s internal 
security regulations proved to be ineffective to cope with 
some major crises that occurred early in the program. 
The evacuees had been torn abruptly from their homes, 
businesses and professions, to be confined under military 
guard first in assembly centers and later in relocation 
centers. Center living facilities were crude at best. Initial 
community disorganization and mistrust of administra- 
tive policies heightened an already acute sense of insecur- 
ity. Undoubtedly all evacuees were disaffected in some 
degree; many, particularly in the young citizen group, 
were embittered. In this abnormal situation grievances 
real and fancied were nurtured and magnified, pre-evacu- 
ation feuds flared, and ugly rumors about camp adminis- 
tration, however baseless, spread like wildfire. Hotheads 
and opportunists found fertile ground for agitation. 
Center-wide disturbances occurred at Colorado River 
and Manzanar late in 1942. Common to both were work 
stoppages and mob demonstrations, complete breakdowns 
of the still embryonic evacuee governmental organiza- 
tions, and outbreaks of violence and terrorism against 
evacuees who were cooperating with the administration. 
At Manzanar it was necessary to call in the military con- 
tingent, and some blood was shed.** Neither WRA nor 
local authorities were in a position to cope with the prob- 
lem through ordinary measures, and some drastic action 
was deemed necessary. The ringleaders at Manzanar were 
removed to an abandoned CCC camp at Moab, Utah, and 
soon thereafter to a former Indian school at Leupp, Ari- 
zona, which was designated as the “isolation center.” 


98 WRA Quarrerty Report, Oct. 1-Dec. 31, 1942, pp. 31-40. In each case 
the spark that set off the conflagration was the arrest of an evacuee on suspicion 
of having participated in the beating of another evacuee believed by the people 
to be an informer, and the arrested offender’s removal from the center for 
trial. Ibid. 

99 WRA Semi-ANNUAL Report, Jan. 1-June 30, 1943, pp. 22-23; S. Doc. 96, 
op. cit. supra note 8 at 16. For the designation of Moab and Leupp as military 
areas, see Civilian Restrictive Order No. 27, January 27, 1943, Western Defense 
Command, 8 Fep. Rec. 1598; Civilian Restrictive Order No. 30, May 1, 1943, 
Western Defense Command (not published in the Federal Register). 
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During this period the Authority issued an instruction 
authorizing the removal of “aggravated trouble-makers” 
to the isolation center, after thorough documentation of 
the cases and approval in each case by the National Direc- 
tor. This procedure was not a substitute for disciplinary 
action under the already established regulations, but was 
designed to apply to persons who were responsible agents 
in “fomenting disorder or threatening the security of cen- 
ter residents, addicted to trouble-making, and beyond the 
capacity of regular processes within the relocation center 
to keep under control.”*”° 

The primary purpose of the isolation procedure was 
preventive rather than punitive—to remove known sources 
of community disruption, and allow the healing processes 
of time, adjustment to center life, crystallizing commu- 
nity organization, and improved methods of liaison be- 
tween WRA and the evacuees to operate. The isolation 
center functioned as a rehabilitation center, and its inhab- 
itants were gradually retransferred to other centers. It 


closed late in 1943 with the transfer of its remaining resi- 
dents to Tule Lake, which had just become the segregation 


101 


center,” and the isolation procedure was soon thereafter 
revoked.*” 


100 WRA Unnumbered Administrative Instruction, Feb. 16, 1943. Several 
months later the procedure was revised to include an express requirement for 
hearing in advance of the Director’s consideration of the case. WRA Adminis- 
trative Instruction No. 95, June 5, 1943, reissued as MANuAL § 30.1.100-112. 
The isolation center was utilized only for citizens. Aliens were certified to the 
Department of Justice for internment. Jbid.; WRA SemMI-ANNUAL REPorT, 
op. cit. supra note 99 at 22. Eighty-three persons were transferred to the isola- 
tion center during its existence. 

101 J.¢,, Center for evacuees whose records indicated that their loyalties lay 
with Japan. For a discussion of segregation policy and the chronology of 
segregation movements see WRA SEMI-ANNUAL REporT, op. cit. supra note 
99 at 18-20; WRA Semi-ANNuAL Report, July 1-Dec. 31, 1943, pp. 1-4. 

102 MANUAL RELEASE No. 84, May 24, 1944. One other major incident oc- 
curred at Tule Lake in November, 1943, when a well-knit pro-Japanese faction 
initiated a campaign of violence against both administrative and evacuee per- 
sonnel, At WRA request the military police assumed temporary control and 
confined trouble-makers in an “isolation ward” consisting of one block of the 
center. After center control was returned to WRA, some aliens in the “isola- 
tion ward” were turned over to the Department of Justice for internment, and 
the rest of the group were gradually returned to the main residential area as 
life therein returned to normal. See WRA Semi1-ANNUAL Report, July 1- 
Dec. 31, 1943, pp. 10-23; WRA Semi-ANNUAL Report, Jan. 1-June 30, 1944, 
pp. 25, 29. 
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PRIVATE BUSINESS AT THE CENTERS 


One of the first needs of the evacuees after establish- 
ment of the centers was some system of stores and shops at 
which they could procure goods and services over and 
above the basic essentials of subsistence furnished by the 
War Relocation Authority. The possibility of operating 
government stores, like army canteens, was considered and 
rejected. Instead, regulations were issued authorizing the 
evacuees to own and operate their own business enter- 
prises, on a cooperative basis. These regulations limited 
to some extent the type of goods and services to be sold, 
required that personnel be paid at WRA wage scales, laid 
down general rules covering organization, management 
practices, and accounting procedures, provided for peri- 
odic WRA audit, and forbade the operation of other types 
of private business enterprises.*”* 

Several practical reasons induced the conclusion that 
the enterprises should be cooperatively operated by the 
evacuees rather than run by the government or outside 
concessionaires. The fact that the residents were them- 
selves owners and operators of the businesses would 
heighten operating efficiency and minimize the competi- 
tion of “black market” enterprises which might otherwise 
have flourished.** At the same time the residents would 
have practically complete responsibility for this vital seg- 
ment of community life, thus avoiding unnecessary pater- 
nalism, fostering evacuee initiative, eliminating a possible 
cause of friction between the residents and the Authority, 
and simplifying WRA administration. 


103 MANUAL, §§ 30.7, 50.5.2E. Other types of private enterprise were pro- 
hibited in order to guarantee equality of income opportunities within the centers 
and prevent development of individual stakes in center life that would militate 
against outward resettlement. 

Considerable assistance was given the enterprises, particularly in the steps 
incident to formal organization, formulation of operating policies, and deter- 
mination of tax liabilities, and in procedures for dissolution. 

104 Outlaw enterprises existed at the centers to some extent almost from the 
first, but were comparatively unimportant. A few dentists, barbers, and others 
with specialized skills plied their respective trades clandestinely. Washerwomen 
and maids were employed by WRA staff members, and an attempt by the 
Authority to prohibit such employment except through the cooperatives was 
not wholly successful. 


5 





598 THE GEORGE WASHINGTON LAW REVIEW 


The form of organization contemplated for the business 
enterprises at the centers was that of the consumers co- 
operative association, organized on Rochdale principles 
and incorporated under appropriate existent laws. This 
form of organization would assure to all the evacuees an 
opportunity to have a participating interest in the enter- 
prises, avoid unfair profit to some at the expense of others, 
and provide limited liability. Since the need for stores 
was immediate when the centers were opened, and could 
not await the legal processes of incorporation and authori- 
zation to do business, trusteeships were established and 
began operations on credit or with small amounts of bor- 
rowed money. In a typical trust instrument, the trustees 
declared that the property and business were held by them 
in trust for the cooperative corporation thereafter to be 
formed at the center,"’* to which full conveyance would 
be promptly made as soon as organization of the corpora- 
tion should be completed. 

While the business enterprises at three of the centers 
were incorporated under the law of the states in which 
they were doing business,*” the laws of some of the states 
were not suitable for organization of consumers cooper- 
atives,"’’ and corporations to operate in these states were 
organized under the District of Columbia Cooperative 
Association Act,” with subsequent qualification to do 
business as foreign corporations in the states where the 
centers were located. In most of the relocation centers, 


105 A trust may be created in favor of a corporation not organized at the 
time of the creation of the trust, if the corporation is organized and the interest 
vests within the period of the rule against perpetuities. Am. L. Inst., REsTaTE- 
MENT oF Trusts, §112, comment e. Accord: Hecla Consol. Gold Mining Co. 
v. O'Neill, 19 N. Y. S. 592 (1892), aff'd 148 N. Y. 724, 42 N. E. 723 (1895). 

106 The two centers in California (Tule Lake and Manzanar) and the Granada 
Center in Colorado. 

107 Fither these states had no consumer cooperative (as distinguished from 
producer cooperative) laws or their existing laws were inadequate and incon- 
sistent with one or more of the cardinal Rochdale principles. 

108 54 Stat. 480 (1940), D. C. Code § 29-801 (1940). At only one of the 
remaining centers did the business enterprises fail to incorporate. Operations 
there continued throughout under a trust organized along cooperative lines. 
Failure to incorporate was largely due to a political struggle between rival 
evacuee factions in the center. 
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the one organizational entity provided all stores, shops 
and services that were desired. Unwillingness of conserva- 
tive business managements to enter the recreational field, 
however, caused the organization at some centers of sepa- 
rate associations or trusts for the purpose of providing 
moving pictures and other types of entertainment for the 
residents."”* No special legal problems were presented by 
these independent business units. All the business enter- 
prises undertook to pay taxes and comply with all other 
relevant state and federal laws to the same extent as would 
other business concerns similarly situated."® In general, 
the only dissatisfactions expressed in reference to the sys- 
tem of business enterprises in the centers had to do with 
particular policies of management or with the selection 
of particular persons as directors or managers, and not 
with the system itself. No serious suggestion that any 
other system should be instituted was made at any time 
by any responsible group. 


The war relocation centers are now ghost towns, but for 
over three years they were living social organisms. It 
could never be said that they were normal American com- 
munities. The crude buildings and desolate surroundings, 
the barbed wire and the sentries, the resentments and sus- 
picions, the clash of loyalties and cultures, and the all- 
pervading sense of insecurity were reflected in and to some 
extent warped all societal development. Nor could it be 
said that the centers were desirable communities. Gov- 
ernment maintenance tended to sap individual initiative, 


109 These separate recreational organizations were also encouraged by WRA. 
Manuwat, § 30.5.12. At one center a federal credit union was organized to pro- 
vide check-cashing and other minimum banking services for evacuees. In other 
centers this service was provided through the cooperatives or under arrange- 
ments with local banks in the vicinity. 

110 A special Treasury Department license was issued to each business enter- 
prise organization authorizing it to engage in business in the center and per- 
mitting- transactions with and payments to persons in the centers whose funds 
were otherwise blocked by foreign funds control regulations. E.g., License No. 
W-1985, July 3, 1943, to the Amache Cooperative Enterprise, Inc., at the 
Granada center. 
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while at the same time normal income opportunities were 
denied; frustrations reinforced one another and institu- 
tional psychoses developed; further assimilation of adults 
and children alike into the American culture was re- 
tarded. 

Early recognizing the inevitable abnormalities and 
evils of center life, WRA bent its major efforts toward re- 
settlement of the evacuees throughout the United States 
as the only real solution to the problem. At the same time, 
however, the agency shaped its center management poli- 
cies in such a way as to minimize the unhealthy aspects 
of institutional living to the greatest possible extent. 
Through a guarantee of adequate living standards in the 
spirit of the Geneva Convention, provision for a wide 
variety of educational and employment opportunities, in- 
sistence on developing maximum ties with outside Amer- 
ica through utilization of existing state and local in- 
stitutions, and establishment of a system of community 
government and social institutions giving a maximum of 
responsibility and freedom to the evacuees, WRA created 
a framework for community living that was as much in 
the American tradition as it was possible to make it. In so 
doing, the Authority in large measure prevented the per- 
manent maladjustment of a badly demoralized people. 
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EDITORIAL NOTES 


ENFORCEMENT OF ADMINISTRATIVE SUBPOENAS 


The Supreme Court recently ordered enforcement of two adminis- 
trative subpoenas of the Wage and Hour Administrator without re- 
quiring proof that the company to be investigated was subject to the 
Fair Labor Standards Act.t By giving judicial sanction to the sub- 
poena of an administrative agency that merely alleged its opinion and 
belief of coverage, the case reassesses the scope of judicial inquiry in 
subpoena enforcement proceedings and marks a highpoint in judicial 
accommodation of the administrative branch of government. 


Earlier Subpoena Enforcement Cases 


The Interstate Commerce Commission Act? was the first to give 
an administrative agency authority to issue subpoenas and to invoke 
the aid of federal courts in their enforcement. This grant of authority 
was challenged by a circuit court, which refused to enforce a subpoena 
issued by the Commission, holding that the Act imposed on the ju- 
dicial tribunals of the United States duties that were not judicial in 
their nature.* In Interstate Commerce Commission v. Brimson, the 
Supreme Court overruled the circuit court, holding that an application 
by the Commission for enforcement of a subpoena presents a case or 
controversy to which the federal judicial power extends.* Since the 
constitutionality of judicial enforcement of administrative subpoenas 
was established in the Brimson case, Congress has many times spe- 
cifically delegated to the courts power to enforce the subpoenas of 
administrative agencies and tribunals,® but the scope and extent of 
the judicial function in enforcing such subpoenas has been subject 
to considerable dispute. 

The Brimson case was decided in the early stages of administrative 
regulation, when the Anglo-American conception of the “supremacy 
of law” practically excluded administrative adjudication except in 
the role of fact finder for the courts.° Mr. Justice Harlan reflected 
this philosophy when he said, “The inquiry whether a witness before 
the Commission is bound . . . to produce books, papers etc., in his 
possession and called for by that body, is one that cannot be com- 


1 Oklahoma Press Pub. Co. v. Walling, 66 Sup. Ct. 494 (1946). 

224 Stat. 379 (1887), 49 U. S. C. §1. 

3In re Interstate Commerce Commission, 53 Fed. 476 (N. D. Ill. 1892). 

4154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). 

5 For a list of federal statutes delegating to federal courts the enforcement of 
administrative subpoenas see (1943) 31 Gro. L. J. 304, 306 

6 Landis, THe ADMINISTRATIVE Process (1938) p. 124. 
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mitted to a subordinate administrative or executive tribunal for final 
determination.” * 

More than fifty years have passed since the Brimson case. The 
growing complexity of our economic structure and the broadening 
concept of governmental responsibility have had their effect upon the 
climate of judicial opinion. The Court’s conception of the rdle of the 
administrative agency has changed from that of a subordinate ad- 
ministrative tribunal* to that of a collaborative instrumentality of 
justice whose appropriate independence should be respected.® 

This change in judicial attitude toward administrative bodies has 
had the effect of restricting the scope of the discretion of the courts 
when they are asked to enforce the subpoena duces tecum of an ad- 
ministrative agency. For example, it has been held that all adminis- 
trative remedies must be exhausted before there can be judicial relief,?° 
and the “final order” doctrine prevents appeals from supplementary 
orders such as those initiating an investigation,’ or setting a time 
for hearing.’? 

When an individual or corporation resists a subpoena duces tecum 
of a regulatory tribunal, it is making an interlocutory attack; hence, 
any resulting order or directive of the agency will be subject to ju- 
dicial review. However, it has been established that “appropriate 
defence may be made’’** to an application by an administrative agency 
for judicial enforcement of its subpoena. Among the defences held 
“appropriate” in an interlocutory subpoena enforcement proceeding 
have been that the subpoena was issued by a person to whom such 
power could not be delegated,’* that the investigation was not of a 

71. C. C. v. Brimson, supra note 4 at 485. Other early cases bear out the 
strictness with which the courts regarded the constitutional rights of persons 
affected by legislative grants of power to administrative agencies. In Ellis v. 
I. C. C., 237 U. S. 434, 444, 35 Sup. Ct. 645, 59 L. ed. 1036 (1915), great stress 
was laid on the impropriety of administrative inquiry into private business, Mr. 
Justice Holmes especially deploring “fishing expeditions into the affairs of a 
stranger for the chance that something discreditable might turn up.” In Harri- 
man v. I. C. C., 211 U. S. 407, 29 Sup. Ct. 115, 53 L. ed. 253 (1908), the 
I. C. C. was held to be without power to undertake an investigation not pursuant 
to a specific complaint. 

81. C. C. v. Brimson, supra note 4 at 485. 

9 United States v. Morgan, 313 U. S. 409, 422, 61 Sup. Ct. 999, 85 L. e 
1429 (1941); F. C. C. v. Pottsville Broadcasting Co., RP U. S. 134, 141, rr 
Sup. Ct. 437, 84 L. ed. 656 (1940). 

10 Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 58 Sup. Ct. 459, 
82 L. ed. 638 (1938). Berger, Exhaustion of Administrative Remedies (1939) 
48 Yate L. J. 981. Cf. Levers v. Anderson, 66 Sup. Ct. 72 (1945); (1946) 14 
Gro. Wasu. L. Rev. 377. 

11S, E. C. v. Andrews, 88 F. (2d) 441 (C. C. A. 2d, 1937). 

12 United States v. Illinois Central R. R., 244 U. S. 82, 37 Sup. Ct. 584, 61 
L. ed. 1007 (1917). 

13 Myers v. Bethlehem Shipbuilding Corp., supra note 10 at 4 


14 Cudahy Packing Co. v. Holland, 315 U. S. 357, 62 Sup. Ct. 61, 86 L. ed. 
895 (1942). 
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type authorized by law,** that the act creating the agency was uncon- 
stitutional,’® a person has ceased an activity which would subject him 
to the jurisdiction of the agency,’” that the subpoena is too broad in 
its requisition,** the subpoena is related only to “fishing expeditions 
into private papers on the possibility that they may disclose evidence 
of a crime,”’?* or that a privilege of the witness would be violated.?° 

Although the earlier subpoena enforcement cases emphasized the 
issue of infringement of privacy,*’ more recent cases stress the issue 
of jurisdiction. Typically, the question has been raised by a corpora- 
tion claiming that it is not subject to the jurisdiction of the federal 
agency issuing the subpoena; the reason given has been that it is an 
industry not subject to the act creating the regulatory agency or that 
it is not engaged in interstate commerce. The recent decisions on this 
coverage issue in subpoena enforcement cases have focused on the 
extent to which the agencies must prove coverage. The following 
three cases illustrate three positions that courts have taken on this 
point: (1) In General Tobacco & Grocery Co. v. Fleming** the court 
held that ‘“‘the administrator must show that the appellant is engaged 
in interstate commerce or in the production of goods for interstate 
commerce before he will be entitled . . .” to enforcement of his sub- 
poena; (2) In Securities and Exchange Commission v. Tung it 
was held that it must be made to appear that the Commission had 
reasonable grounds to believe that the corporation was subject to its 
supervision before a subpoena duces tecum would be enforced ;** and 
(3) In Endicott Johnson Corp. v. Perkins,” involving enforcement 
of an investigatory subpoena under the Walsh-Healey Act,”° the Su- 
preme Court held that determination of coverage was primarily the 
duty of the Secretary of Labor, and that reasonable ground for belief 
of coverage need not be made to secure enforcement of a subpoena 
duces tecum. Although the opinion stated that one ground for grant- 
ing certiorari was a probable conflict with General Tobacco & Grocery 


15 Harriman v. I. C. C., 211 U. S. 407, 29 Sup. Ct. 115, 53 L. ed. 253 (1908). 

16 N, L. R. B. v. New England Transportation Co., 14 F. Supp. 497 (D. Conn. 
1936). 

17 Jones v. S. E. C., 298 U. S. 1, 56 Sup. Ct. 654, 80 L. ed. 1015 (1936). 

18 Hale v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. ed. 652 (1906). 

19F. T. C. v. American Tobacco Co., 264 U. S. 298, 306, 44 Sup. Ct. 336, 
68 L. ed. 696 (1924). 

20 Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. ed. 746 (1886) ; 
I. C. C. v. Brimson, supra note 4 

21 E.g., I. C. C. v. Brimson, supra note 4; Harriman v. I. C. C., supra note 
15; Boyd v. United States, supra note 20; Ellis v. I. C. C., supra note 7. 

22125 F. (2d) 596 (C. C. A. 6th, 1942). 

23 32 F. Supp. 371 (N. D. Ill. 1940). 

24 See also Walling v. Benson, 137 F. (2d) 501 (C. C. A. 8th, 1943). 

25 317 U. S. 501, 63 Sup. Ct. 339, 87 L. ed. 424 (1943). 

26 49 Stat. 2036 (1936), 41 U. S. C. Supp. I, §35 (1940). 
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Company v. Fleming, supra,”" the language of the Endicott Johnson 
opinion seemed to restrict it to the Walsh-Healey Act.” 

The recent case of Oklahoma Press Pub. Co. v. Walling?® makes 
it clear that the extreme position of the Endicott Johnson case is not 
to be restricted to the Walsh-Healey Act. 


The Oklahoma Press Case 


The Oklahoma Press Publishing Company prints the Muskogee 
Daily Phoenix and the Muskogee Times-Democrat. The company 
sells no papers outside the state of Oklahoma, but it mails 137 free 
copies to Muskogee residents in the armed forces and 67 copies to 
national advertisers to confirm their advertisements. On June 3 and 
4, 1943, a representative of the federal Wage and Hour Division 
appeared at the company’s office to inspect its books and records, as 
authorized by the Fair Labor Standards Act.*° When the company 
refused to permit examination of its books and records, the Admin- 
istrator of the Wage and Hour Division issued a subpoena duces 
tecum, which directed the company to produce “all of your books, 
papers, and documents showing the hours worked by, and wages paid 
to, each of your employees between October 29, 1938 and the date 
hereof (Nov. 3, 1943), including all payroll ledgers, time sheets and 


27 Endicott Johnson Corp. v. Perkins, supra note 25 at 502. 

28 Jd, at p. 507. 

29 Supra note 1. 

30 The “Fair Labor Standards Act of 1938” prohibits the shipment in inter- 
state commerce of goods produced by employees under substandard wages and 
hours of employment; it creates a Wage and Hour Division in the Department 
of Labor under the direction of an Administrator, and specifies minimum wages 
and maximum hours that shall apply to employees engaged in commerce or in 
the production of goods for commerce. 

For purposes of hearings or investigations, the powers of the Federal Trade 
Commission in Sections 9 and 10 of the Federal Trade Commission Act are 
made applicable to the Administrator. Section 9 of the Federal Trade Com- 
mission Act gives the Commission access to the documents of any corporation 
being investigated; it gives the Commission subpoena power over witnesses 
and documents, and provides that the Commission may invoke the aid of fed- 
eral courts in enforcing subpoenas. Section 10 of the Federal Trade Commis- 
sion Act relates to penalties for violations. 38 Stat. 717 (1914), 15 U. S. C. § 41. 

Section 11(a) of the Fair Labor Standards Act provides that “The Admin- 
istrator or his designated representatives may investigate and gather data re- 
garding the wages, hours, and other conditions of employment in any industry 
subject to the Act, and may enter and inspect such places and such records 
(and make such transcriptions thereof), question such employees, and investigate 
such facts, conditions, practices, or matters as he may deem necessary or ap- 
propriate to determine whether any person has violated any provisions of the 
Act, or which may aid in the enforcement of the Act... .” Section 11(c) 
requires every employer subject to the Act to keep records “of the wages, hours, 
and other conditions and practices of employment maintained by him, and shall 
preserve such records for such periods of time, and shall make such reports 
therefrom to the Administrator as he shall prescribe by regulation or order as 
necessary or appropriate for the enforcement of the provisions of the Act or the 
regulations or orders thereunder.” 52 Stat. 1060 (1938), 29 U. S. C. Supp. I, 
§ 201 (1940). 
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cards, and time clock records, and all your books, papers and docu- 
ments showing the distribution of papers out of the state of Oklahoma, 
the dissemination of news outside of the state of Oklahoma, and the 
source and receipt of advertisements of nationally advertised goods.” ** 

The company refused to obey the subpoena. The Administrator 
then applied to the federal district court for an order compelling 
obedience. The application alleged on information and belief that the 
company was engaged in commerce or in the production of goods 
for commerce and that all documents referred to in the subpoena were 
appropriate to determine whether the company had violated the Act. 
The company answered that (1) neither it or any of its employees 
were engaged in commerce or in the production of goods for com- 
merce, (2) a forced investigation would be an unreasonable search 
and seizure in violation of the Fourth Amendment, and (3) any regu- 
lation of its business violated the freedom of the press guarantee of 
the First Amendment. The District Court ordered the company to 
comply with the subpoena,** relying heavily on Sun Publishing Co. 
v. Walling,** which had held that the Act is applicable to newspapers 
generally because of its express terms exempting weeklies and semi- 
weeklies and those with circulations less than 3,000. 

The Circuit Court of Appeals upheld the District Court, saying 
that the company was not entitled to an adjudication of actual cover- 
age as a prerequisite to the enforcement of the subpoena, so long as 
there appeared to be probable cause for the investigation.** 

The case of News Printing Co., Inc. v. Walling, decided concur- 
rently, involved substantially the same facts as the Oklahoma Press 
case; however, the reasoning of the Circuit Court of Appeals in the 
News Printing case did not seem to require that probable cause for 
belief in coverage need be shown.*® 

The opinion of Mr. Justice Rutledge in the Oklahoma Press case 
is particularly noteworthy because of its penetrating analysis of the 
issues involved in judicial enforcement of administrative subpoenas. 
Mr. Justice Rutledge discusses the objections raised by the news- 
papers under the First, Fourth and Fifth Amendments. 

The decision first disposes of “the broadside assertion that peti- 
tioners ‘could not be covered by the Act’ for the reason that ‘appli- 


31 Oklahoma Press Pub. Co. v. Walling, 147 F. (2d) 658, 659 (C. C. A. 10th, 
1945) 


82 Walling v. Oklahoma Press Pub. Co., 7 W. H. R. 655 (E. D. Okla. 1944), 
(not yet reported). 

33 140 F. (2d) 445 (C. C. A. 6th, 1944). 

84 Oklahoma Press Pub. Co. v. Walling, supra note 31. 

35148 F. (2d) 57 (C. C. A. 3d, 1945); the opinion in the District Court 
is reported at 49 F. Supp. 659 (N. J., 1943). 
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cation of this Act to its newspaper publishing business would violate 
its rights guaranteed by the First Amendment,’ ”** by citing Asso- 
ciated Press v. National Labor Relations Board,*" Associated Press 
v. United States,?®> and Mabee v. White Plains Pub. Co2® The nar- 
rower argument of allegedly invalid classification is likewise dismissed, 
with the observation that nothing in Grosjean v. American Press Co.,*° 
“forbids Congress to exempt some publishers because of size from 
either a tax or a regulation which would be valid if applied to all.” * 

Nearly all subpoena enforcement cases arise in the course of regu- 
lating corporations. In balancing the interest of the public against 
the private security of a corporation, the courts have long felt the 
weight of public interest to be compelling. Where the corporation is 
engaged in interstate commerce, it has long been established that 
Congress may exercise wide investigative powers.*? Corporations are 
not entitled to the privilege against self-incrimination contained in the 
Fifth Amendment ;** nor may its officers claim that to produce records 
will incriminate themselves.** 

When the Wage and Hour investigator sought to examine the 
newspapers’ records in the Oklahoma Press case, permission to enter 
and inspect was refused. The agency then issued a subpoena, which 
was likewise rejected; and at this point application was made for 
enforcement of the subpoena to the Federal District Court. The 


newspaper contends that enforcement of this administrative subpoena 
without proof of coverage would be a violation of the guarantee 
against unreasonable searches and seizures in the Fourth Amendment. 
The Court replies that no question of actual search and seizure is 
involved. The Court rejects the notion of “constructive” search and 
seizure as applied to these cases.*° Wilson v. United States*® is cited 


86 Oklahoma Press Pub. Co. v. Walling, supra note 1 at 497. 

37 301 U. S. 103, 57 Sup. Ct. 650, 81 L. ed. 953 (1937). 

38 326 U. S. 1, 65 Sup. Ct. 1416 (1945). 

3966 Sup. Ct. 511 (1946). 

40 297 U. S. 233, 56 Sup. Ct. 444, 80 L. ed. 660 (1936). 

41 Oklahoma Press Pub. Co. v. Walling, supra note 1 at 498. 

42 Wilson v. United States, 221 U. S. 361, 382, 31 Sup. Ct. 538, 55 L. ed. 771 
(1911); Hale v. Henkel, supra note 18 at 74; (1930) 30 Cor. L. Rev. 103. 

43 Essgee Co. v. United States, 262 U. S. 151, 43 Sup. Ct. 514, 67 L. ed. 917 
(1923). Cf. Boyd v. United States, supra note 20 at 630; Hale v. Henkel, 
supra note 18, 

44 Wilson v. United States, supra note 42. 

45 “We are further of opinion that a compulsory production of the private 
books and papers of the owner of goods sought to be forfeited . . . is the 
equivalent of a search and seizure—and an unreasonable search and seizure— 
within the meaning of the Fourth Amendment.” Boyd v. United States, supra 
note 20 at 634, 635. The contention that a subpoena is equivalent to a search 
and seizure is analyzed in Lasson, DEVELOPMENT OF THE FourTH AMENDMENT 
(1937) pp. 136-139. The doctrine is referred to as “figurative search and seizure” 
in Handler, Constitutionality of Investigations of the Federal Trade Commis- 
sion (1928) 28 Cor. L. Rev. 708, 905 at 917. 

46 Supra note 42. 
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as representing the modern view against “constructive” searches and 
seizures, except where there is an actual illegal search and seizure,*’ 
or where the scope of the subpoena was too broad and indefinite.** 
In the instant case no claim was made that the subpoena was too 
broad or indefinite. 

The Fourth Amendment does not forbid all searches and seizures ; 
it merely prohibits unreasonable ones. As to what constitutes reason- 
ableness, a specific charge or complaint need not be pending; it is 
enough that the investigation be for a lawfully authorized purpose,*® 
and that the documents be relevant, but not excessive for the purpose 
of the inquiry. Any requirement of probable cause in the case of a 
subpoena is satisfied by the same criteria. 

Recent opinions in the lower federal courts involving the issue of 
whether coverage must be shown to secure enforcement of adminis- 
trative subpoenas have centered on the “probable cause” argument.” 
The Court disposes of this issue in the instant case by holding that 
if there is any such constitutional requirement, it was satisfied by 
allegations (1) concerning coverage, (2) that the investigation was 
authorized by Congress, and (3) that the records sought were rele- 
vant. 

Mr. Justice Murphy filed a short dissenting opinion to record his 
opposition to the use of non-judicial subpoenas issued by adminis- 


trative agents. “Only by confining the subpoena power exclusively 
to the judiciary can there be any assurance against . . . corrosion 
of liberty. . . . Liberty is too priceless to be forfeited through the 
zeal of an administrative agent.”*! Mr. Justice Murphy had pre- 
viously spelled out his objections in his carefully reasoned dissenting 
opinion in the Endicott Johnson case.*? 


Analysis of Present Doctrine 


The Oklahoma Press case represents a more extreme position than 
the previous high mark of judicial self-restraint in Endicott Johnson 
v. Perkins,®* in which the Court required neither proof of actual 
coverage nor proof of a basis for reasonable belief of coverage. The 
Oklahoma Press case does not specifically reject the necessity of 


47 E.g., Silverthorne Lumber Co. v. United States, 251 U. S. 385, 40 Sup. 
Ct. 182, 64 L. ed. 319 (1920). 

48 F.g., F. T. C. v. American Tobacco Co., supra note 19. 

49 Cf, Harriman v. I. C. C., supra note 15; I. C. C. v. Goodrich Transit Co., 
224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1912). 

50 F.g., S. E. C. v. Tung, supra note 23; Walling v. Benson, supra note 24. 

51 Oklahoma Press Pub. Co. v. Walling, supra note 1 at 510, 511. 

52 Supra note 25 at 510. 

53 Supra note 25. 
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showing probable cause; it states that there is no Congressional 
requirement of probable cause, and then refers dubiously to “any 
possible constitutional requirement of that sort.”°* However, the 
language of the Court so restricts the content of probable cause as to 
make such a requirement almost perfunctory in subpoena enforce- 
ment cases. Probable cause is boiled down to alleging that the com- 
pany is subject to the Act, that the proceeding is authorized by Con- 
gress, and that the records sought are relevant to the inquiry.®> In 
News Printing Co., Inc. v. Walling, joined with the Oklahoma Press 
case in this opinion, the Court grants enforcement of the subpoena, 
admitting that “it is doubtful that it would constitute ‘probable cause’ 
of coverage as that term was used” in some other cases.*° 

A comparison of this case with Endicott Johnson v. Perkins brings 
out three respects in which it is more extreme than the Endicott 
Johnson holding. (1) The Fair Labor Standards Act*’ gives the 
administrator the right to make investigations only in an “industry 
subject to this Act,’ while the Walsh-Healey Act®* authorizes the 
Secretary of Labor to “prosecute any inquiry necessary to his func- 
tions.” This difference in language seems to require less proof of 
coverage under the Walsh-Healey Act. (2) The language of the 
Court indicates that the Walsh-Healey Act has peculiar applicability 
to those doing business by voluntary contract with the government. 
“Tt is not an Act of general applicability to industry. It applies only 
to contractors who voluntarily enter into competition to obtain gov- 
ernment business on terms of which they are freely forewarned by 
inclusion in the contract.”*® (3) In the Endicott Johnson case the 
Secretary instituted an administrative proceeding, charging the cor- 
poration with a violation of the contract. This was in accord with 
provisions of the Walsh-Healey Act providing for a course of pro- 
cedure in such cases. The Act authorizes the Secretary to hold hear- 
ings “on complaint of a breach or violation” and “to issue orders 
requiring the attendance and testimony of witnesses and the produc- 
tion of evidence under oath.” No such procedure for administrative 
remedy is outlined in the Fair Labor Standards Act. 

Strict adherents of the separation of powers theory of government 
will not find comfort in the blurring of executive and judicial functions 
implicit in this opinion. The attitude of the Court is attributable to a 
recognition of a need for prompt and effective administration of 

54 Oklahoma Press Pub. Co. v. Walling, supra note 1 at 509. 

so fd. at pp. 508, 509. 

57 52 Stat. 1060 (1938). 29 U. S. C. Supp. I, §201 (1940). 


58 Supra note 26. 
59 Endicott Johnson v. Perkins, supra note 25 at 507. 
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remedial social legislation. The effect of this decision is to further 
discourage early attack on administrative proceedings. Such disfavor 
toward interlocutory appeals does not preclude subsequent judicial 
review of any resulting decree of the administrative agency. Dis- 
couraging interlocutory attack on administrative proceedings is anal- 
ogous to the philosophy of the “final judgment rule,” which has long 
been used by courts to discourage delays and permit the correction 
of relatively trivial errors in judicial proceedings.” 

In the Oklahoma Press case the Court seems to go as far as is 
conscionably possible in its effort to accommodate itself to the exec- 
utive branch. In giving its judicial sanction to an administrative 
subpoena with a minimum of restrictions, it comes dangerously close 
to becoming “a mere rubber stamp” for an administrative agency.” 
The reason for this exercise of auxiliary functions by the courts is, 
of course, that courts ‘historically have the power to punish for con- 
tempt of their orders. The argument has been advanced that the 
ultimate solution lies in empowering federal administrative agencies 
with power to punish for contempt of their enforcement orders.®* 
Although the power to punish for contempt is usually considered to 
be inherently judicial, there are a few state cases recognizing an in- 
herent right in administrative agencies to punish for contempt.” 
Where statutes have specifically conferred the contempt power, sev- 
eral state courts have held the grant valid.“* Although it has been 
argued that the contempt power is just as necessary to carry out an 
administrative function as it is to carry out a judicial function, there 
is little agitation for the transfer of this traditionally judicial power 
to the executive branch because of the adequate assistance in enforce- 
ment currently extended administrative agencies by the courts. 


WILLIAM R. DIVINE. 


60 Cogen y. United States, 278 U. S. 221, 49 Sup. Ct. 118, 73 L. ed. 275 
(1929); Crick, The Final Judgment as a Basis for Appeal (1932) 41 Yate 
L. J. 53. 

61 General Tobacco & Grocery Co. v. Fleming, supra note 22 at 599. 


62 Sherwood, The Enforcement of Administrative Subpoenas (1944) 44 Cou. 
L. Rev. 531, 540-543. 

63 F.g., In re Sanford, 236 Mo. 665, 139 S. W. 376 (1911); In re Hayes, 200 
N. C. 133, 156 S. E. 791 (1931). Contra: Ex Parte Patterson, 110 Ark. 94, 
161 S. W. 173 (1913); People v. Schwartz, 78 Cal. App. 561, 248 P. 990 
(1926); In re Blue, 46 Mich. 268, 9 N. W. 441 (1881). Cf. (1945) 13 Gero. 
Wash. L,. Rev. 356. 

64 F..g., In re Clark, 65 Conn, 17, 31 A. 522 (1894); In re Blue, supra note 63. 
Contra: People v. Swena, 88 Colo. 337, 296 P. 271 (1931); Hass v. Jennings, 
120 yond 370, 166 N. E. 357 (1929); People v. Kipley, 171 Ill. 44, 49 N. E. 
229 (1897). 
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Factors CONSIDERED BY THE CIviL AERONAUTICS BOARD IN 
CERTIFYING AIR CARRIERS 


In framing and passing the Civil Aeronautics Act of 1938,* Con- 
gress adopted a unique policy in attempting to regulate a very 
dynamic branch of the transportation industry of the country. Rail- 
roads, motor carriers and steamboats had been in existence for a long 
period of time and had already become strong and important seg- 
ments of the transportation industry before any federal regulatory 
scheme was adopted.? Aviation, on the other hand, was in its infancy, 
and the same kind of unbridled competition to which Americans had 
pointed with pride in the development of other systems of transporta- 
tion was threatening to shake the faith of the investing public in the 
financial stability of the new enterprise.* Regulation was requested by 
the responsible leaders within the industry,* and writers on the sub- 
ject generally agreed that the use of the “public convenience and 
necessity” certificate technique offered the most acceptable solution to 
the pressing problem.° 

Accordingly, it was provided that “No carrier shall engage in any 
air transportation unless there is in force a certificate issued by the 


152 Stat. 977 (1938), 49 U. S. C. § 401 et seg. §201 of the Act established 
a “Civil Aeronautics Authority” and an “Administrator” therein. The functions 
of the Civil Aeronautics Authority, the Office of Administrator of Civil Aero- 
nautics and its functions, and the functions of the Air Safety Board were trans- 
ferred to the Department of Commerce. The functions of the Air Safety Board 
were consolidated with the functions of the Civil Aeronautics Authority, which 
was redesignated the “Civil Aeronautics Board,” and the Board, together with 
the Administrator of Civil Aeronautics, were designated the “Civil Aeronautics 
Authority within the Department of Commerce.” See Reorg. Plan No. III, eff. 
June 30, 1940, and Reorg. Plan IV, eff. June 30, 1940; 5 Fed. Reg. 2109; 
54 Stat. 1233, 1235, (1939). 


2 James, Regulation of Air Carriers (1944) 12 I. C. C. Pract. J. 382. 


3H. Rept. 2254, 75th Cong., 3d Sess. (1938), at p. 2. “The system has com- 
pletely broken down in recent months, because air carriers, in their desire to 
secure the right to carry mail over a new route, have made absurdly low bids, 
indeed, have virtually evinced a willingness to pay for the privilege of carry- 
ing the mail over a particular route... . 


“The result of this chaotic situation of the air carriers has been to shake the 
faith of the investing public in their financial stability and to prevent the flow 
of funds into the industry.” It was testified that half of the $120,000,000 of 
private capital in the present air transportation system had been lost. For ex- 
haustive discussions and citations regarding the legislative history of the Act, 


“y-| ae Agrronautics Act, ANNOTATED, (1939), especially Chapters 
an 


4 See the testimony of Col. Edgar S. Gorrell, president of the Air Transport 
Association, before the House Committee on Foreign and Interstate Commerce 
on H. R. 9738, 75th Cong., 3d Sess. (1938). 


5 Fagg and Tishman, Certificates of Convenience for Air Transport (1930) 
3 J. Air Law 226; Knotts, Certificates of Convenience and Necessity for Air 
Carriers, (1932) 3 J. AIR Law 58; Kennedy, Certificates of Convenience and 
Necessity Applied to Air Transportation (1930) 1 J. Arr Law 76; Hall, Cer- 
tificates of Public Convenience and Necessity (1929) 28 Micn. L. "Rev. 107. 
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Board authorizing such air carrier to engage in air transportation.” ° 
Provision was made for existing carriers with the stipulation that “if 
an air carrier is engaged in such transportation on June 22, 1938, such 
air carrier may continue to so engage between the same terminal and 
intermediate points for one hundred and twenty days after said date, 
and thereafter until such time as the Board shall pass upon an appli- 
cation for a certificate . ” 7 and certain requirements were defined 
to allow the existing carrier to obtain the required certificate.* Cer- 
tificates thus obtained became known as “grandfather certificates.” 
While many cases arose relating to their issuance during the early 
days of the Act, their importance is relatively slight today, except as 
they relate to new routes, and hence they are not discussed here. No 
specific criteria were established in determining when other certificates 
should be issued, but the Board is instructed to “issue a certificate 
authorizing the whole or any part of the transportation covered by 
the application, if it finds that the applicant is fit, willing, and able to 
perform such transportation properly, and to conform to the pro- 
visions of this chapter, and the rules, regulations and requirements 
of the Board hereunder, and that such transportation is required by 
public convenience and necessity; otherwise such application shall be 
denied.” ® The Act has been in operation for almost eight full years 
and the reported decisions fill more than six volumes.’® An exhaus- 


tive study of the kinds of factors the Board has considered and their 
relative importance would undoubtedly be of text book size. The at- 
tempt here is merely to point out some of the major considerations to 
which weight has been given."* 

A preliminary finding required by Section 401 (d) is that the ap- 
plicant is “fit, willing, and able to perform such transportation prop- 
erly, and to conform to the provisions of this chapter and the rules, 


6 52 Stat. 987 (1938), 49 U. S. C. § 481. § 292.1 of the Economic Regulations 
of the Board exempt non-scheduled carriers from this requirement. For a com- 
plete discussion of the status of non-scheduled carriers, see Neal, The Status 
of Non-Scheduled Operations Under the Civil Aeronautics Act of 1938 (1946) 
4 Law & Contemp. Pros. 508. 

7 52 Stat. 987, supra note 6. 

8 See id., §401 (e) for requirements. 

9 Jd., §401 (d) (1). 

10 The first volume is cited C. A. A., since the Board, as such had not then 
been organized. See supra note 1. The sixth volume is in the process of being 
published. It will contain the cases up to June 30, 1945. Many of the cases 
refer to problems of acquisition of control, safety requirements, (Vol. 5 is ex- 
clusively on Safety Cases) and mail rates. No attempt is made here to touch 
upon these matters except as it may refer incidentally to the topic under dis- 
cussion. 

11 For information regarding the procedures before the Board, see Slattery, 
So You Want to Start an Airline, (1945) 36 Fryrnc MaAGazIne 48; Kahlhaas, 
Procedure Before the Civil Aeronautics Board on Application for Certificate of 
Public Convenience and Necessity, (1945) 6 Fep. Bar J. 373; James, supra 
note 2. 
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regulations and requirements of the Board thereunder.” In general, 
these requirements involve the question of its competency to operate 
the proposed route, and the question of its financial ability to do so.?? 
A carrier presently operating a transcontinental route under a cer- 
tificate, or one that has a long record of successful operations and is 
in a financially sound condition, will be found to have met the re- 
quirement.’* A record of safe and continuous operation will give rise 
to a conclusive presumption that the carrier is “fit, willing, and 
able.” ** But where the applicant is a new entrant into the field, and 
its proposals are vague or uncertain, and no plans are presented for 
the formation of an operating organization, or when it is evident that 
the applicant has no realization of the risks involved, or knowledge 
of the costs of operation, the application is denied on the grounds that 
this requirement has not been satisfied.'® 

The term “convenience and necessity” has been called the most 
elastic yardstick and the broadest delegation of authority in the public 
utility field, with the possible exception of “just and reasonable.” '® 
It is not susceptible, however, of any nice definition. Certainly “neces- 
sity” does not mean “indispensable” in this connection any more than 
“convenience” connotes “handy,” or “desirable.” *7 The term has a 
special significance all of its own, and it has been used as a statutory 
standard for the guidance of administrative bodies in connection with 
the regulation of public utilities for many years.'* By its very nature, 
no fixed and rigid concept can be applied uniformly in every case 
evolved, but each application for a certificate must be determined 
upon the basis of the particular existing circumstances. This does not 

12 Pan American Co. (Nev.), New Zealand Op., 1 C. A. A. 695 (1940); 
Pan American Co. (Del.) Trans-Atlantic Op., 1 C. A. A. 118 (1939); Nat. 
Air., et al., Daytona Beach-Jacksonville Op., 1 C. A. A. 612 (1940). 

13 Northwest Air., Duluth-Twin Cities Op., 1 C. A. A. 573 (1940); United 
A. L., Red Bluff Op., 1 C. A. A. 778 (1940); Eastern A. L., St Louis-Muscle 
Shoals-Nashville Op., 1 C. A. A. 792 (1940); Pennsylvania-Cent. Air., Pitts- 
burgh-Youngstown-Erie-Buffalo Op., 1 C. A. A. 811 (1940). 


14Uraba, Medellin and Central Air., Canal Zone-Central Colombia Op., 
2C. A. B. 334 (1940). 

15 Delta Air., et al., Service to Atlanta and Birmingham, 2 C. A. B. 447, 448 
(1941); Trans-Southern Air., et al., Amarillo-Oklahoma City Op., 2 C. A. B. 
250, 255 (1940). 

16 McLean Trucking Co. v. United States, 321 U. S. 67, 64 Sup. Ct. 370, 88 
L. ed. 544 (1943); Atchison Ry. Co. v. Ry. Comm., 283 U. S. 380, 390, 51 Sup. 
Ct. 553, 75 L. ed. 1128 (1930). 

17 Chicago R. I. & P. Railway v. State, 126 Okla. 48, 258 Pac. 874 (1927). 

18 But the phrase was unknown at common law or equity. The first use of 
the certificate in this country seems to have been in New York in 1892, when 
an act was passed by the State Assembly which required a certificate of public 
convenience and necessity for the operation of railroads. In 1895 the require- 
ment was extended to street railways. The first use of the certificate by the 
Federal Government was in the Transportation Act of 1920, in the control of 
railroads. That there is no doubt as to the constitutionality of their proper use, 
see Continental Baking Co. v. Woodring, 286 U. S. 352, 52 Sup. Ct. 595, 76 
L. ed. 1155 (1932). 
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mean that the regulatory body can act capriciously or arbitrarily. 
Certain sources of interpretation are always available which indicate 
the purpose of the phrase as used in the statute and give some bounds 
to the problem for the guidance of the agency.’® The Civil Aeronau- 
tics Board has said, “. . . since the factors in favor of granting a ‘new 
route’ application, as well as those against it, may, in varying degrees, 
have both a favorable and unfavorable effect upon the public interest, 
the application of the test of public convenience and necessity must 
involve a constant balance of the various factors against each other in 
attempt to attain the ultimate result of an air transportation system 
properly adapted to the present needs of commerce, the Postal Serv- 
ice, and the national defense. It is in accord with such principles that 
the authority must, in the exercise of the broad discretion vested in 
it by Congress, perform its duty of determining the requirements of 
the public convenience and necessity.” *® The complexities and ram- 
ifications of the factors are readily apparent from such an assertion. 
But the Board has recognized that there are certain provisions in 
the Act itself to which it can turn for guidance.*? Two important ones 
are the Declaration of Policy, and some subsequent sections relative 
to the financial responsibility of the government resulting from the 
issuance of certificates. Under the former, Congress directs that the 
Board shall consider, among others, the following factors as being in 
accordance with the public interest in considering public convenience 
and necessity: ‘“(a) The encouragement and development of an air- 
transportation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; (b) The regulation 
of air transportation in such manner as to recognize and preserve the 
inherent advantages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transportation, and to im- 
prove relations between, and co-ordinate transportation by, air car- 
riers; (c) The promotion of adequate, economical, and efficient serv- 
ice by air carriers at reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive com- 
petitive practices; (d) Competition to the extent necessary to assure 
the sound development of an air transportation system properly 
adapted to the needs of the foreign service, and domestic commerce 
of the United States, of the Postal Service, and of the national de- 
fense; (e) The regulation of air commerce in such manner as to best 


19 National Broadcasting Co. v. United States, 319 U. S. 190, 63 Sup. Ct. 997, 
(1943); A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 540, 
55 Sup. Ct. 837, 79 L. ed. 1570 (1934). 

20 National Air., supra note 12. 

21 Northeast Air., supra note 12 at 577. 
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promote its development and safety; and (f) The encouragement 
and development of civil aeronautics.” ** The subsequent sections 
fix the procedure for the establishment of mail rates.** 

In Amarillo-Oklahoma City Operation,** it was said: “The pri- 
mary questions to be considered are in substance whether the pro- 
posed service will serve a useful public service responsive to a public 
need, whether this purpose can and will be served adequately by ex- 
isting lines or carriers, whether it can be served by the applicant 
without impairing the operations of existing carriers contrary to the 
public interest, and whether the cost of the proposed service to the 
Government will be outweighed by the benefit which will accrue to 
the public from the new service.” *° It is thought that the primary 
questions thus are: one, is the service needed?; two, how will the 
proposed service effect existing operations?; and three, will the cost 
to the government be compensated by the public good? Some illustra- 
tions of the way in which these factors are handled by the Board will 
serve to demonstrate their complexity and interrelationships. 


Need for Service 


Obviously, a primary and major consideration is whether the pro- 
posed service is needed. Is it, in other words, required to “serve a 
useful public purpose responsive to a public need”? *® In making this 
decision, the Board is guided by the most reliable data available.’ 
The decisions consider carefully several varieties of statistical mate- 
rial in an effort to evaluate the need, and the findings center around 
three determinations: the populations of the points, the economic 
and industrial characteristics of the points involved; and the com- 
munity of interest between them. 

In an early case it was stated that study of the population of the 
cities served a useful purpose and was an important factor in deter- 
mining needs.** The study should not, however, be restricted to the 
city limits of the communities directly on the line, since the benefits 
of an airline stop will extend in a diminishing degree to the territory 


22 52 Stat. 980 (1938), 49 U. S. C. § 402. 

23 52 Stat. 1000 (1938), 49 U. S. C. § 486 (a) and (b). 

24 Trans-Southern Air., Inc., supra note 15 at 253. 

25 See also Northwest Air., supra note 13; Continental A. L., Roswell-Hobbs- 
Carlsbad Op., 1 C. A. A. 598 (1940); National Air., et al. supra note 12; 
United A. L., supra note 13; Eastern A. L., supra note 13; Pennsylvania-Cen- 
tral Air., Pittsburgh-Youngstown-Erie-Buffalo Op., 1 C. A. A. 811 (1940); 
Mid-Cont. Air., Twin Cities-Des Moines-Kansas City-St. Louis Op., 2 C. A. B. 
63 (1940). 

26 See supra notes 24 and 25. 

27 Colonial Air., Inc., et al., Atlantic Seaboard Op., 4 C. A. B. 633, 635 
(1944). 

28 Pennsylvania Central Corp., Norfolk-Knoxville Route, 2 C. A. B. 207, 
212 (1940). 
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reasonably adjacent thereto.*® It is reasonable to conclude that the 
population within about one hour’s traveling time, or about a 25-mile 
radius, will be potential users of the proposed air service.*° Thus, in 
the Kansas City case * the populations for 1930 and 1940, percentage 
of increase, population in a 25-mile radius, and population in a 50- 
mile radium ** were tabulated for Kansas City, Wichita, Joplin, Bar- 
tlesville, Tulsa, Muskogee, Fort Smith, Texarkana, Shreveport, Alex- 
andria, Baton Rouge and New Orleans. 

The economic and industrial characteristics of the cities under 
study are also given consideration, in connection with population, in 
determining needs. An interesting example of the Board’s descrip- 
tions and conclusions in this connection is that of Washington, D. C. 
Such items were there tabulated and discussed as the volume of retail 
trade; the volume of wholesale trade, the number of federal em- 
ployees; the number of private employees; the total wages of both 
federally- and privately-employed persons, the number of private 
businesses, the fact that the city is headquarters for a large number 
of trade associations, the number of conventions, and the kinds and 
varieties of libraries, art galleries and laboratories. The Board con- 
cluded that Washington was, at that time, the third most important 
air traffic center in the United States and said: “Because of its 
unique position as the capitol of the country, and because its com- 


munity of interest prevades and spreads throughout the entire United 
States, public convenience and necessity requires inauguration of ad- 
ditional air transportation to and from Washington, D. C.”** In 
every case studied, the Board has made a similar finding respecting 
the points involved.** 

A third factor testing the need for the proposed new line is the 
community of interest between the cities.*° This is determined by a 


29 Pennsylvania Central, ibid; Braniff Air., Inc., et al., Kansas City-Witch- 
ita-New Orleans Service, 2 C. A. B. 727, 730 (1941). 

30 [bid. 

31 Braniff Air., Inc., supra note 29. 

82 Kansas City Southern in that case contended that, by reason of its ability 
to coordinate its rail service with the proposed air service, persons residing 
within a 50-mile radius would be potential users of the service. 

33 Eastern Air Lines, Inc., et al., Additional Washington Service, 4 C. A. B. 
325, 328 (1943). 

34 See, for example, the study of St. Louis in Mid-Cont. Air., Inc., supra note 
25; Louisville in Braniff Air.. Houston-Memphis-Louisville Route, 2 C. A. B. 
353 (1940); Evansville in Eastern A. L., supra note 13, and Lexington and 
Cincinnati in Delta Air., et al., supra note 15. 

385 Thus, in the Washington case, supra note 33, the Board tabulated all the 
existing air and rail traffic in and out of Washington, the difference in travel 
time between them, hotel reservations from the various points, long distance 
telephone calls and mail receipts. A similar consideration is given other cities 
in like cases. 

But in Cont. A. L., Inc., Additional Service to Texas, 4 C. A. B. 215 (1943), 
it was said that data on hotel reservations, telephone calls between various 
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study of the number of persons traveling between them, the number 
of miles traveled, the existing transportation facilities, and estimates 
for probable increases or decreases in air travel.** In connection with 
this data, it has been pointed out a number of times that a growth of 
the use of air transportation is anticipated.*” 


Effect on Existing Carriers and Competitive Factors 


A more profound legal question than factors regarding the need for 
service comes under the general heading of the effect of the new 
operation upon existing carriers offering substantially the same serv- 
ice as is being proposed, or having terminal or intermediate points in 
the general area under consideration. Here are considered such a 
diversity of factors as the amount of diversion of traffic, adequacy of 
existing service, competition and monopoly, and closely related ques- 
tions. Perhaps the primary objective from the beginning has been 
to serve the public interest by assisting in the proper and logical 
development of a national transport system ** and in recent cases, 
this objective has been said to be “increasingly important.” The two 
fundamental policies established by the Act are to achieve regulatory 
control over carriers, thus protecting the public in its use of air trans- 
portation, and to seek to achieve a sound development of the industry. 
This second involves a promotional rather than a regulatory function, 
and undertakes to foster and encourage the maximum development of 
air transportation. In some instances it calls for more than the at- 
tainment of mere adequate service under administrative sanction, it 
demands improvement and achievement through developmental 
pioneering.*® How to encourage such a progressive spirit presents a 
constant challenge. 

The development of strong local or regional transportation systems 
is an aim of high priority, and in many close cases a regional carrier 
has been chosen so that it may be provided with a source of revenue 
to improve its financial position,*® even though in practically every 
of little value in drawing reasonable conclusions as to the volume of traffic 
which might be anticipated. They are usable, however, for want of more 
specifically comparable quantitative material. 

36 The extent to which a proposed service will be utilized by the public and 
the benefits which will accrue from such use are important considerations in 
determining whether public convenience and necessity require the transportation. 


American Air., Inc., et al., Additional East-West Calif. & Arizona Service, 
4C. A. B. 297 (1943). 

37 Cont. A. L., Inc., et. al., Denver-Kansas City Service, 4 C. A. B. 1, (1942); 
Increased Washington Service, supra note 33 at 333. 


38 Probably every case in which a new route is involved contains language to 
this effect. 


39 TWA, North-South California Op., 4 C. A. B. 373 (1943). 


40 See, for example, Northeast Air., et al., Boston Service, 4 C. A. B. 686 
(1944). 
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situation in which extensions of service are required the larger car- 
rier would be in a somewhat better position to inaugurate service.** 
Through, or single plane, service is also a significant, although, of 
course, not a controlling factor.** An interesting case recently ap- 
pealed to the United States Court of Appeals for the District of Co- 
lumbia involved, essentially, a conflict between these considerations.** 
Four companies, Western, United, TWA, and Continental, applied 
for a certificate to operate between Los Angeles and Denver. The 
conflict, as developed at the hearings and by the Board, was between 
United, having a transcontinental route from New York through 
Chicago, Omaha, Denver, Cheyenne, Rock Springs, and Salt Lake 
City, to San Francisco, Seattle and Portland, and Western, whose 
main line runs between Salt Lake City and Los Angeles via Las 
Vegas.** For many years, passengers between Chicago and Los 
Angeles via Salt Lake City, the shortest existing route, have been 
required either to change planes at Salt Lake City, or the companies 
have had to interchange equipment to provide one plane service.** 
The proposed operation from Denver to Los Angeles would save 129 
miles in the direct run between Chicago and Los Angeles, but since 
about 45 percent of Western’s traffic to Salt Lake City from Los 
Angeles was en route to Chicago, it would have diverted a consid- 
erable amount of business from Western’s Route No. 13. Approx- 


imately 41.7 percent of the total revenue passenger-mileage of West- 
ern’s system as it existed in 1941 would be diverted if United pre- 
vailed, and because part of Western’s routes were subsidized by this 
traffic, its relative place in the industry would be greatly weakened. 
The primary question in the case, therefore, was between the desira- 


41 National Air., Miami-Key West Service, 4 C. A. B. 546, 548 (1944). This 
might be qualified depending upon the financial position of the carriers. 

42 Continental, et al., swpra note 35; Braniff Air., supra note 34; Eastern 
Air., et al., supra note 33; Delta Air., supra note 15; TWA Mail Service, 
1C. A. A. 503, 509 (1939). 

43 Dckt. No. 8973, United Air Lines v. C. A. B. et al., decided April 22, 
1946. The court held that the findings of the Board were justifiable and suf- 
ficient, and that the alternatives were fairly expressed. The court impliedly 
approved of the methods used to determine the needs for additional service and 
the effects on existing carriers. 

44 Western has recently acquired a line connecting Salt Lake City with 
Lethbridge, Canada, and another connecting San Francisco with Los Angeles. 
TWA Air., Inc., et al., Additional North-South California Service, 4 C. A. B. 
373 (1943) ; Western, et al., Great Falls-Lethbridge Op., 2 C. A. B. 425 (1940). 

TWA’s transcontinental route connects New York, Chicago, Kansas City, 
Albuquerque, Boulder City and Los Angeles. There are also several connect- 
ing points. American has two transcontinental routes converging from El Paso 
to Los Angeles, and there connecting, on one route, Dallas, Nashville, Knox- 
ville, Lynchburg, Washington, New York and Boston, and on the second route, 
El Paso, Oklahoma City, St. Louis, Chicago, Cleveland, Detroit, Rochester, 
Albany and Boston. 

45 See United-Western, Interchange of Equipment, 1 C. A. A. 723 (1940); 
Acquisition of Western by United, 1 C. A. A. 739 (1940). 
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bility of having one-carrier service between Chicago and Los Angeles 
over what will undoubtedly be the shortest air route ever established, 
with the consequent convenience to the traveling public, on the one 
hand, and, on the other, maintaining Western as a strong regional 
carrier by compensating for the diversion from its Route No. 13.** 

The Board granted the certificate to Western and said, in conclud- 
ing, that “the maintenance of Western as a strong regional carrier in 
a position to compete effectively in the Western part of the country 
outweighs any benefits which might accrue from the establishment of 
additional single-company service from Los Angeles to the east via 
Denver, particularly in view of the availability of through plane serv- 
ice under the arrangement for the interchange of equipment.” 47 

Board Member Warner, in a separate concurring opinion, pointed 
out at some length the many advantages that United could offer in 
connecting the east with the west, but said “It would be improper 

. to adopt any single and exclusive test . . . Against the ad- 

vantage to a certain number of long-distance travelers and shippers, 
it is necessary to balance the effect on Western.” ** United appealed 
on several grounds, but it is interesting to note that it attacks neither 
the proposition that the Board must weigh the strength of the regional 
carrier against the convenience to the passenger, nor the fact that 
Western would be injured by granting the certificate to United.*® 
There can hardly be any doubt that regional carriers are an essential 
part of a sound national transportation system and that the Act im- 
poses a duty on the Board, therefore, to consider carefully their rela- 
tive positions in a situation where it is possible to strengthen them. 
In the final analysis, it is the public interest, and not the interest of the 
private carrier, that is paramount.”° 

It has been recognized in many cases that the extent to which a 
proposed operation would divert traffic from existing facilities war- 
rants consideration because of the possibility that the economic stabil- 
ity of such carriers might be impaired, with consequent effect upon the 

46 One of the grounds of United’s appeal was that a contract for the inter- 
change of equipment would be forced upon the parties, possibly against their 
— Western A. L., et al., Denver-Los Angeles Air Service, 6 C. A. B. 199, 
212 (1944). “There is an important national interest in encouraging each 
carrier, whether large or small, so to develop and operate its system as to 
make it financially self-sustaining and place it in a position to render the best 
possible service to the over-all territory which it serves. The Board should plan 
to this end. This, we believe, is the all important consideration justifying the 
awarding of the route to Western.” 

48 Jd. at pp. 213, 214. 

49 Brief of United, Dckt. No. 8979, United States Circuit Court of Appeals 
for the District of Columbia. 

50 The public good is a central theme running through all the cases. Health- 


ful or damaging effects in granting or denying applications, to the carriers, is 
but incidental. 
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national air picture.*' But in other cases it has been held that the 
benefits which accrue to the public in improved air service of a 
national character by the inauguration of new lines are of controlling 
importance rather than the temporary adverse effects of diversion of 
revenue from existing lines.** In the East-West California case ** it 
was said: ““The competition between carriers required by Section 2 
of the Act cannot be preserved if the economic position of the smaller 
carrier is permitted to deteriorate in relation to the larger carriers 
through permission to transcontinental carriers to add points or serv- 
ices which would tend to diminish the value of their through service 
and weaken the economic and competitive position of the small local 
or regional carrier.” These holdings are not necessarily conflicting, 
because of the great number of factors influencing each decision. “It 
is neither necessary nor desirable to attempt to lay down a rule for 
general application with respect to the inauguration of a new service 
which may involve competition with existing routes. Whether a par- 
ticular new route or service should be inaugurated must depend upon 
the facts and circumstances in the particular case construed in the 
light of the applicable provisions of the law under which the Board 
hm,” * 

The adequacy of existing carriers logically has a place in consid- 
ering either the need for service or the effect on existing carriers. 
Under Sections 404 and 1002 *° of the Act the Board is authorized to 
correct inadequacy, and when upon complaint the carrier does not 
remedy such inadequacy, it is preferable that action be taken upon 
that basis rather than by authorization of a new and duplicate serv- 
ice.*° Adequate service is a relative expression which has been con- 
strued to mean only that such facilities must be supplied as might be 
fairly demanded, considering the circumstances, including the size of 
the place to be served, the extent of the demand for service, the cost 
of furnishing it, and such other things as would bear on the question 
of convenience and cost.*’ Even if it is shown that a proposed route 
will offer some improvement over existing facilities and that there is 
a need for additional passenger accommodations, these are not the 
sole considerations, since these factors must be weighed in the light 
of other matters.” 

51 American Air., et al., supra note 36. 

52 Additional Washington Service, supra note 33 at 350. 

53 American Air., et al., supra note 36. 

54 TWA, supra note 39 at 264. 

55 52 Stat. 993 (1938), 49 U. S. C. §484; 52 Stat. 1018 (1938), 49 U. S.C. 


§ 642. 

56 Continental A. L., supra note 35. 

57 [bid. 

58 PCA, supra note 28; Pan-American Air., Inc., Los Angeles-Mexico City 
Op., 2 C. A. B. 807, 814-16 (1941); Eastern Air., Memphis-Greenville, 4 
C. A. B. 429, 435 (1943). 
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The problem of competition, as such, is especially complex under 
the Board’s rulings. One of the purposes of the Act was to prevent 
unfair competitive practices *® and yet one of the objectives as stated 
in Section 2°° is to “promote competition to the extent necessary to 
assure the sound development of an air-transportation system prop- 
erly adapted to the needs of . . . the United States . . .” Congress 
has thus intended to prescribe a system of “controlled competition” 
rather than “controlled monopoly” often found in public utility situa- 
tions. It is perfectly obvious from the legislative history of the Civil 
Aeronautics Act and the text itself that it was not intended that the 
transportation system should be frozen to its present level. But it is 
equally apparent that Congress intended the Board to exercise a firm 
control over its expansion in order to prevent the scramble for routes 
that might occur, and in fact was occurring, under a “laissez faire” 
policy.** 

In charting the course between these conflicting alternatives, the 
3oard has seldom hesitated to expound upon the advantages of com- 
petition as a means of achieving the statutory objectives. From the 
very earliest cases, the decisions seem to go almost out of their way 
to give invitations to new applications through elaboration of the 
merits of a competitive economy. A good illustration is the Trans- 
Atlantic case, decided in 1940. After pointing out that the Board 
has certain economic regulatory control, the opinion states: “. 
economic regulation alone may not be relied on to take the place 
of the stimulus which competition provides to the advancement of 
technique and service in air transportation. Competition invites com- 
parisons as to equipment, costs, personnel, methods of operation, 
solicitation of traffic, and the like, all of which tend to assure the 
development of an air system properly adapted to the present and 
future needs of the foreign and domestic commerce of the United 
States. ” And again: “Although it does not appear that the 
quality of service rendered by intervenor [Pan American] is at 
present inadequate in any respect, the record indicates that benefits 
to the public, in the shape of improved service resulting from ad- 
vances in the industry, would be accelerated by the competition be- 


59 See supra notes 3 and 4. 
60 See supra note 22. 
61 Northeast Air., supra note 13. 

62 American Export Air Express, Trans-Atlantic Service, 2 C. A. B. 16 
(1940). See also Acquisition of Western by United, supra note 45. There is 
a possibility that a distinction might be made between the competition factors 
in domestic and international cases. It might be speculated that less competition 
will be required between Mexico City and Los Angeles, for example, than be- 
tween Los Angeles and San Francisco. At this time, however, it does not 
appear to be profitable to single out the applications with foreign aspects, and 
no attempt is made to do so throughout this paper. 
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tween United States air carriers on the North Atlantic route.” * The 
competition which may be expected from foreign carriers is not suf- 
ficient since “United States air transportation will not have been ad- 
vanced.” The Board admits that where a territory is served by a 
utility which has pioneered the field, is rendering efficient service, is 
fulfilling adequately the duty which it owes to the public, and the 
territory is so sufficiently served that the saturation point has been 
reached, there is a tendency among regulatory agencies to protect the 
utility. However, in this case it held that the first three conditions 
were met, but that the territory to be served and potential traffic were 
almost unlimited, and the field had accordingly not reached the satura- 
tion point. 

In somewhat similar situations, other administrative agencies have 
held that where there is a demand for increased services, and where 
some service is already being offered, the existing and operating com- 
pany should be given opportunity to provide the new service before 
competition is introduced by granting another certificate. In the 
second North-South California case,** evidently in reply to this idea, 
the Board said: “In considering the extent to which competition is 
necessary to assure the sound development of an air transportation 
system . . . its justification does not depend upon the inability or 
unwillingness of an existing carrier to render adequate service. The 


carrier’s failure in this regard may evidence a need for competition, 
but its ability and willingness to furnish sufficient volume does not, 
of itself, constitute a bar to the authorization of a competitive service. 
Otherwise, no competition would ever be authorized for there is no 
limit to the extent to which an existing carrier could expand to meet 


” 6 


increased demand.” ** But the Board does not really need to fear the 
possibility of no expansion when it holds the reins guiding the amount 
of competition itself. Moreover, it does not follow that because com- 
petition is healthful in some situations it is the sure cure for in- 
efficiency in every instance. The question is, how much competition 
is good for the industry in best supplying the traveling needs of the 
public. Since Congress did not formulate a rule, it may be safely 
assumed that there is no formula, and that no substitute for the dis- 
cretionary judgment of the Board exists. It is important, therefore, 


63 Trans-Atlantic Service, id. at p. 32. 

64 Jd. at p. 34. 

65 For varying applications of this general idea, see Publix Cars, Inc., v. 
Yellow Cab Co., 130 Neb. 401, 265 N. W. 234 (1936), and under the Motor 
Carrier Act, Stevens Common Carrier Application, 10 M. C. C. 519 (1938) ; 
Panacek Common Carrier Application, 10 M. C. C. 677 (1938); C & D Oil 
Co., Contract Carrier Application, 10 M. C. C. 329 (1935). 

66 TWA, supra note 39 at 375. 

87 Ibid. 





EDITORIAL NOTES 623 


to see how the Board arrives at a conclusion. In the same case,®* the 
Board states, “. . . since competition in itself presents an incentive 
to improve service and technological development, there would be a 
strong, although not conclusive, presumption in favor of competition 
on any route which offered sufficient traffic to support connecting 
services without unreasonable increases of total operating cost.” “The 
reason the presumption is not conclusive is that the Board considers 
all the circumstances surrounding each case.” ® But if the presump- 
tion actually exists, competition becomes favored, not because in the 
particular circumstances it contributes to the statutory objectives, but 
for its own sake. 

In the only case where “competition for competition’s sake” is dis- 
cussed,”° the Board side-steps the issue by reaffirming the existence 
of the presumption and then saying that the phraze is “meaningless, 
since in every case there are numerous considerations bearing on the 
public interest.” That there are many factors is indisputable. A pre- 
sumption, however, supposedly carries with it certain legal signif- 
icance. Let us suppose that Company A is operating a line on Route 
X. Company B applies for a certificate to install a parallel operation. 
Under the rule prevailing in the majority of public utility agencies,” 
Company B would have to show that Company A could not furnish 
the kind or quality or amount of service it proposed to offer before a 
certificate would be granted. If no presumption existed either way, 
competition itself might be considered as a factor ™ in the decision, 
or each company would have to prove its allegations in the normal 
fashion with the burden of proof on the applicant, just as the burden 
of proof is on the plaintiff in a case at law. Presumably, under the 
presumption doctrine as stated by the Board, Company A would have 
to prove, as intervenor, that Company B could not give the same 
quality or amount of service that Company A could render and more 
than that, that Company B could not give the service which, as ap- 
plicant, it had proposed. Aside from having to prove a negative, 
Company A would have the burden of disproving Company B’s case 
—a legal absurdity. In the Boston case,’* Board Members Branch 
and Ryan wrote a separate concurring opinion pointing out the 
fallacy of the presumption doctrine, but carefully affirming allegiance 
to the advantages of competition. In actual practice, the Board would 


68 Ibid. See also, Colonial Air., et al., Atlantic Seaboard Op., 4 C. A. B. 552 
(1944); Northeast Air., et al., supra note 40 at 690. 

69 Northeast Air., et al., supra note 40. 

70 Ibid. 

71 See supra note 65. ; 

72 This is the language in Pan-American, Inc., et al., Service from New 
Orleans to Cuba and Central America, 4 C. A. B. 161 (1943). 

73 TWA, supra note 39 at 701, 703. 
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probably not apply the presumption, as such, in any event, but it is 
important in demonstrating how far the decisions have swung to the 
favoring of the competition idea. The statement in the Daytona Beach 
case ‘* that excessive competition is as detrimental as an inadequate 
amount has not been denied, but whether the limit has yet been 
reached is not clear. While the Act unmistakably contemplates com- 
petition in some situations, recognition might be given to the view 
that notwithstanding the firmly implanted American viewpoint to the 
contrary, there is nothing wrong in regulated monopoly in some situa- 
tions. “Competition for competition’s sake,” as expressed in the pre- 
sumption of competition doctrine, might very well tend to promote 
in the long run one of the very evils which the Act sought to prevent. 


Cost to the Government 


Another major factor in determining public convenience and neces- 
sity is the amount of federal expenditure which might be entailed by 
granting the certificate. Public funds are involved not only because 
of the partial subsidation through mail payments, but because air 
navigation facilities are, in part at least, a federal responsibility, and 
they are subject to change with developments of new policies and 
practices.”* Section 406 (b) requires the Board to fix fair rates for 
mail transportation ** and from the earliest cases attempts have been 
made to forecast the mail rate over a proposed route.*? Cost is com- 
puted by a comparison of predicted non-mail revenues with addi- 
tional costs to be incurred.** Although it is expected that the industry 
in all of its segments will make continued and probably rapid prog- 
ress toward independence from government support, it would be 
against public policy and sound administration to require that each 
addition to the system be altogether independent of government as- 
sistance.” Only a small part of the carriers, in the earlier days under 
the Act, could have met such a standard, and its effect would have 
been virtually to freeze the system and allow only very minor modi- 
fication. Recent increases in the most of operation, however, have 
been offset in a large measure, by increased volumes of non-mail traf- 


74 Nat. Air., et al., supra note 12. 

75 Trans-Southern, supra note 15 at 268. 

7652 Stat. 998 (1938), 49 U. S. C. § 486. . 

77 Mid-Cont. Air., Twin Cities-Des Moines-Kansas City-St. Louis Op., 2 
C. A. B. 63 (1940); Pennsylvania-Cent., supra note 28; Pennsylvania-Cent. 
Air., Grand Rapids-Traverse City Op., 2 C. A. B. 275 (1940); Boston-Maine 
Airways, Bangor-Moncton Op., 2 C. A. B. 317 (1940); Delta Air., et al., 
supra note 15; Northwest Air., et. al., Additional Service to Canada, 2 C. A. B. 
627 (1941); Braniff Air., Kansas City-Witchita-New Orleans Service, 2 
C. A. B. 727 (1941) ; Pan-American, supra note 58. 

78 Braniff Air., supra note 34 at 374. 

79 Continental A. L., supra note 25 at 601. 
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fic, and revenue and costs have been viewed in this light. Indications 
are found in many cases that in view of the reasonably anticipated 
future conditions, inauguration of new service would not result in a 
disproportionate cost to the government in the form of mail com- 
pensation.*®° The growing acceptance of aviation by the public as a 
normal mode of transportation will doubtless bring an unprecedented 
expansion of air traffic in the future, thus resulting in continued in- 
creases in non-mail revenues and correlatively less need for weighing 
heavily this factor. As to navigation facilities, it does not seem likely 
that a certificate would be denied if there was an actual need for 
service, since the primary consideration is always the development of 
a sound national air transportation system to supply the needs of the 
public. 

The one field where the factor of the cost to the government re- 
mains important is in the applications of carriers to supply local or 
“feeder” service. The Board has been studying the problems con- 
nected with such service for some time.*t Economy of operation in 
such instances is of primary importance if the cost to the government 
is to be kept within reasonable limits. The greatest utility of the air- 
plane lies, of course, in the long distance transportation market, and 
its inherent competitive advantages diminish sharply as the length of 
the trip is reduced, or when the number of intermediate stops on each 
flight are increased. Such factors as the distance between the airport 
and city center, the time of day at which service will be scheduled, the 
frequency and regularity of schedules, mail departure requirements, 
the extent to which reservations will be required, and the size and 
location of the cities will, in each case, affect the traffic potential and 
the feasibility of the operation.** The examiners recommended that, 
in order to assure that such operations would be conducted on an 
economical basis, a maximum rate of compensation for the transporta- 
tion of mail should be fixed in the amount of 25 cents a mile.** The 
Board, however, in its report, although approving of the purposes of 
the recommendation in providing a safeguard to the government 
against the possibility of increasing the mail pay being required as a 
result of expenses exceeding the estimates of non-mail revenues, 
declined to establish such a maximum rate. Legislation would be, 
clearly, the better method. But the Board stated that it would reckon 
with prospective government expense on an individual application 

80 See, for example, Continental A. L., et al., supra note 37; Northwest Air., 
Green Bay-Wausau-Eau Claire, 4 C. A. B. 119, 125 (1943); Pan-American 
Air., et. al, New Orleans-Guatemala, supra note 72. ’ 

81 Investigation of Local, Feeder and Pick-Up Air Service, 6 C. A. B. 1 
(1944). 


82 Id. at pp. 2, 3, 4. 
83 Td. at p. 57. 
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basis, and keep the outlay within reasonable limits. Certificates have 
been granted in at least two areas on a temporary three-year basis as 
an experimentation.** 


Conclusion 


Starting with a difficult problem and an unusually commendable 
statutory guide, the Civil Aeronautics Board, over a period of nearly 
eight years, has worked out in common law fashion a fairly definite 
body of principles reasonably well suited to the kinds of problems 
with which it is confronted. The impressive fact is the great variety 
of considerations to be weighed and the multiplicity of factors bearing 
upon the determination of each case. While there may have been 
some arguments in favor of a controlled monopoly over a competitive 
system, Congress has settled that issue in the Act in favor of com- 
petition, and the decisions of the Board are probably not outside the 
purview of the legislation. Perhaps they tend to over-emphasize the 
competitive factor in a given situation, but issues of this nature can- 
not be settled in a vacuum. The actual controlling factor in a case 
is hardly ever clear. In fact, the many principles and considerations 
are just now beginning to crystallize to a degree where discussion is 
possible. It is too early to judge whether the Board has accurately 
and soundly planned for our air-travel needs. Future developments 
alone can supply the answer to that question. 


GrorceE M. McMILLAN. 


INADEQUACY OF NATIONAL REGULATION OF CARTELS AND PROPOSED 
ConTROL BY UNITED NATIONS 


A fascinating legal problem was raised by the man who stood in 
North Carolina and shot and killed a man in Tennessee. It was held 
in State v. Hall‘ that the murder was committed in Tennessee, and 
that the North Carolina courts had no jurisdiction in the absence of a 
statute defining Hall’s act as a crime.” However, a statute punishing 
the act where the force was initiated has been upheld, as in the case 


84 The Florida Case, Dckt. No. 489, et al., (1946); The Rocky Mountain 
Case, Dckt. No. 152, et al., (1946). 

How much, if any, weight should be given the efficiency of service and man- 
agement as bearing on this question seems to be in doubt. Compare Great Falls- 
Lethbridge Op., supra note 44, with the majority and “dissenting and concur- 
ring” opinion of Mr. Ryan in Eastern Air Lines, Inc., et al., Great Lakes to 
Florida Service, 6 C. A. B. 429 (1945). 

1114 N. C. 909, 41 Am. St. Rep. 822, 19 S. E. 602 (1894), note (1895) 28 
L. BR. A. 3. 

2 A full discussion of this and related problems is found in 1 Beale, A Trea- 
TISE ON THE ConFiict oF Laws (1935) § 65.2 and in 1 Brill, Cyctopepia oF 
CrIMINAL Law (1922) § 286. 
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of the defendant in California who mailed poisoned candy to his victim 
in Delaware. The defendant was convicted of homicide in California.* 
Furthermore, a statute punishing the homicide where the death occurs 
has been held valid.‘ 

These cases illustrate the jurisdictional problems arising in national 
attempts to regulate cartels.® 


Cartel Trade Restraints 


Within the United States prices have been frequently boosted by 
monopolies or near-monopolies, and by informal agreements among 
producers. Abroad the same devices have been used, and often Amer- 
ican producers have made written contracts with foreigners to divide 
world markets, with the effect of unduly restraining trade in the 
United States. Competitors are driven out of business by price wars. 
Patents and trade names often help the conspirators to ward off com- 
petition.® Many patents are exchanged between combines of one 
country and another.’ In United States v. National Lead Co.* one 
of the objects of the cartel was the exchange of technology. Judge 
Rifkind wrote: 


The borders of the private domain in titanium are guarded by 
hundreds of patents, procured without opposition, and maintained 
without litigation. The accumulated power of this empire, at the 
outbreak of World War II, was tremendous.® 


The Inadequacy of National Control 


Since a cartel is an international octopus, with only one tentacle in 
the United States, the question arises whether it is sufficient for one 
country to hack away at this tentacle. 

Moreover, national governments may assist cartels in their foreign 
operations. In the Webb-Pomerene Act’® Congress has excepted from 
the prohibitions of the Sherman Act™ export trade associations if 


3 People v. Botkin, 132 Cal. 231, 84 Am. St. Rep. 39, 64 Pac. 286 (1901), 
9 Cal. App. 244, 98 Pac. 861 (1908). 

4Com. v. Macloon, 101 Mass. 1, 100 Am. Dec. 89 (1869); Ex parte Mc- 
Neely, 36 W. Va. 84, 14 S. E. 436 (1892). 

5 This problem is detailed in Koch, Cartels as Instruments of International 
Economic Organization (1945) 8 Mop. L. Rev. 130; Just, Report on Study 
of International Cartels (1945) 31 Wom. L. J. 5, 14-15, 18-19, 21-24; Berman, 
Cartels and Enemy Property (1945) 11 Law anp ConTeMP. Prop. 109; Pitigli- 
ani, Development of Italian Cartels under Fascism (1940) 48 J. Pot. Econ. awe: 
Kronstein, Dynamics of German Cartels and Patents (1942) 9 U. Cui. L. REV. 
643; 10 Id. 49. 

® Diggins, Trade Marks and Restraints of Trade (1944) 32 Geo. L. J. 113. 

7 Berman, supra note 5. 

863 F. Supp. 513 (S. D. N. Y. 1945). 

97d. at p. 521. 

10 40 Stat. 516 (1918), 15 U. S. C. §§ 61-65. 

11 26 Stat. 209 (1890), 15 U. S. C. §§ 1-7. 
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they are engaged solely in export, and if they shall not restrain the 
trade of domestic competitors, artificially or intentionally enhance or 
depress prices in this country, substantially lessen competition, or 
otherwise restrain trade in the United States. Although the original 
purpose of the Webb-Pomerene Act was to allow American business 
men to meet foreign competition, and not to allow them to join for- 
eign cartels, yet Webb-Pomerene associations are classified as cartels 
by lawyers and economists of Europe.’? In other words, the Webb- 
Pomerene Act declares that activities made a sin in the United States 
by the Sherman Act are legal if engaged in entirely abroad. This 
incongruity so much puzzled the Supreme Court that it declared: 


We do not see how the Steel Corporation can be such a bene- 
ficial instrumentality in the trade of the world and its beneficence 
be preserved, and yet be such an evil instrumentality in the trade 
of the United States that it must be destroyed. 


However, a committee of the American Bar Association felt that 
the Webb-Pomerene associations should be permitted, if necessary to 
compete with powerful foreign combines and if the effect is solely in 
foreign markets.'* 

Governments are not loath to take a hand in cartels by owning an 
interest in a corporation which enters a combine. The French Gov- 
ernment thus participated in a potash cartel.’® 

If the United States is willing to sanctify by statute the head of 
a trade octopus which shoots its tentacles abroad, Americans cannot 
complain of cartels nurtured on foreign soil, possibly by foreign gov- 
ernments. Thus, the folly of national regulation of international cartels 
becomes evident. 

Several problems of jurisdiction arise in national efforts to regulate 
international cartels, such as the questions of jurisdiction over acts 
and conspiracies of nationals and aliens, jurisdiction over absent de- 
fendants, and over sovereign governments. 


1. Jurisdiction over Acts Abroad Taking Effect in the United States 


Jurisdiction over nationals or aliens who act inside the state is clear 
enough, but a problem is raised by the man who stays in one nation 
and shoots or mails poison into or restricts trade in another nation.*® 


12 A good discussion of the Webb-Pomerene Act is found in Diamond, The 
Webb-Pomerene Act and Export Trade Associations (1944) 44 Cor. L. Rev. 


805. 

13 United States v. U. S. Steel Corp., 251 U. S. 417, 453, 40 Sup. Ct. 293, 
64 L. ed. 343 (1920). . ; 

14 Report and Recommendations of the Committee on International Trade 
Regulation (1944), Section of International and Comparative Law, American 
Bar Association. 

15 U. S. v. Deutsches Kalisyndikat Gesellschaft, 31 F. (2d) 199 (S. D. N. Y. 
1929), discussed infra. 

16 On this point see RESTATEMENT OF THE LAw—Conr ict oF Laws (1934), 
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An excellent collection of the authorities is found in Ford v. United 
States’ on the proposition that 


Acts done outside a jurisdiction, but intended to produce and 
producing detrimental effects within it, justify a state in punish- 
ing the cause of the harm as if he had been present at the effect, 
if the state should succeed in getting him [the wrongdoer] with- 
in its power. 


In the Ford case it was held that the government could punish for 
conspiracy to violate the National Prohibition Law persons on a ves- 
sel outside the territorial waters, who conspired with persons on shore 
to land the hated beverages in the United States. 


2. Jurisdiction over Nationals for Acts and Conspiracies Abroad 


Jurisdiction over nationals for offenses committed abroad is well 
established. Thus, a federal statute may provide for service of a sub- 
poena upon an American citizen abroad to appear as a witness, and 
punish his contumacious reluctance to appear by seizure of his prop- 
erty in the United States.** Similarly, in United States v. Bowman,® 
a conspiracy by Americans formed on the high seas and in Rio de 
Janeiro to defraud the government was held punishable under the 
Federal Criminal Code.”° 

The Federal Trade Commission was made the guardian of Amer- 
ican business standards abroad in the Branch case,** which upheld a 
cease and desist order by the Commission against a correspondence 
school in Chicago, which misrepresented by advertising in Latin- 
America its academic standing. The seal of a notary public was used 
in advertising in such a way as to inspire the dignity and confidence 


Am. Law Inst., §65: “Events Consequent on Acts Done in Another State.— 
If consequences of an act done in one state occur in another state, each state in 
which any event in the series of acts and consequences occurs may exercise 
legislative jurisdiction to create rights or other interests as a result thereof.” 

Rheinstein, The Place of Wrong: A Study in the Method of Case Law (1944) 
19 TuLaANneE L. Rev. 4, 165, gives a long study of tort and criminal cases on 
the locality of acts as the basis of jurisdiction; Blake, The Doing of an Act 
as the Basis for Jurisdiction (1945) 33 Ky. L. J. 316; Torts in Northern Ire- 
land by Defendant in Eire (1943) 77 IrntsH L. Trmes 143; Hackworth, Dicest 
OF INTERNATIONAL Law (1944) discusses acts outside the territory taking effect 
within in Vol. 2 at pp. 185, 186, 188-196, 719; Vol. 4 at pp. 71-72; territorial 
theory of crime; Vol. 2 at pp. 179-188, 194, 195, 197, 215, 317, 351, 411, 687, 
712-713, 716, 720; Vol. 4 at pp. 1, 64, 69, 70, 217. 

17 273 U. S. 593, 47 Sup. Ct. 531, 71 L. ed. 793 (1927). 

18 Blackmer v. United States, 284 U. S. 421, 52 Sup. Ct. 252, 76 L. ed. 375 
(1932); HackwortTH, op cit. supra note 16, Vol. 1, pp. 53, 137; Vol. 2 at pp. 
165, 180-183, 185, 196, 197-201, 202-206, 216, 687, 719-720; on the subject of 
conspiracy, see Vol. 1 at pp. 667, 683, 684; Vol. 2 at pp. 184, 188-193; Vol. 3 
at pp. 552-553; overt act: Vol. 2 at pp. 189, 190, 192, 193; Vol. 3 at pp. 552-553. 

19 260 U. S. 94, 43 Sup. Ct. 39, 67 L. ed. 149 (1922); see People v. Werblow, 
241 N. Y. 55, 148 N. E. 786 (1925); Hudson, Cases on INTERNATIONAL LAW 
(1936) pp. 561, 564. 

2040 Stat. 1015 (1918), 18 U. S. C. §§ 80, 82-86 (1941). 

21 Branch v. Federal Trade Commission, 141 F. (2d) 31 (C. C. A. 7th, 1944). 
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enjoyed by notaries in civil law countries, where his duties are often 
semi-judicial. Although the court insisted that the United States 
could control the actions of its citizens abroad, yet in this country 
there were (a) acts of mailing fraudulent advertising and (b) the 
effect of unfair competition with other schools, thus distinguishing the 
case, the court said, from the Banana case.?* Similarly, in United 
States v. General Dyestuff Corporation,”* the District Court held that 
the suppression of exports violated the Sherman Act, which forbids 
restraints on foreign commerce. 

In an action to recover threefold damages under the Sherman Act, 
it was held in American Banana Co. v. United Fruit Co.** that where 
a conspiracy is formed inside the United States to drive a rival out 
of business in Costa Rica with the cooperation of the Costa Rican 
government, a conspiracy in this country to do acts in another juris- 
diction does not draw to itself those acts and make them unlawful, if 
they are permitted by the foreign law. However, the case does not 
involve the effect of such acts on the American market. 

In United States v. Pacific & Arctic Railway and Navigation Co. 
the defendants were indicted for combining to restrain competition in 
transportation. The Court admitted that the Sherman Act did not 
apply outside the United States, but held that since the steamship 
route involved lay partly in the United States, the combination of the 


American company with a Canadian railway was punishable. Thus, 
some of the acts were committed in the United States. 


The elements of (a) conspiracy formed abroad, and (b) acts and 
(c) effect on commerce in the United States were found in Thomsen 
v. Cayser.?® A conspiracy was formed in London by ocean carriers, 
whereby shippers were given a rebate to award their business exclu- 
sively to carriers in the combine. The carriers had agents acting in 
the United States. The Court said that “the combination affected the 
foreign commerce of this country and was put into operation here. 
. . . Managers [of the combination] here were more than simply 
agents—they were participants in the combination.” 


22 American Banana Co. v. United Fruit Co., 213 U. S. 347, 29 Sup. Ct. 511, 
53 L. ed. 826 (1909). 

23 57 F. Supp. 642 (S. D. N. Y. 1944); this case and the Banana case, supra, 
are noted in Toulmin, The Law of International Private Agreements (1946) 
32 Va. L. Rev. 335, which discusses place of commission of illegal acts, the 
Webb-Pomerene Act and other statutes, procedures and remedies, and foreign 
trade problems. 

24 Supra note 22. 

25228 U. S. 87, 33 Sup. Ct. 443, 57 L. ed. 742 (1913). 

26 243 U. S. 66, 37 Sup. Ct. 353, 61 L. ed. 597 (1917). 
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In United States v. Sisal Sales Corp.?’ the elements missing in the 
Banana case, supra, were proved—(a) acts and (b) effect on prices 
in the United States. In addition, there were (c) a conspiracy formed 
here and (d) acts committed abroad. The defendants persuaded 
Mexico and Yucatan to pass discriminatory laws to force other buy- 
ers out of the market. In the United States, a large volume of stored 
sisal was acquired, and prices were fixed. The Federal Government 
won an injunction. 

It appears that unless the conspiracy affects American commerce, 
no action lies under the Sherman Act; but if American commerce is 
affected, then it does not matter whether the conspiracy was formed 
in the United States or abroad.** 


3. Jurisdiction over Aliens for Acts and Conspiracies Abroad 


The Cutting case*® was a cause celebré. Cutting, an American 
residing in Mexico, was unkindly disposed toward a Mexican, and 
published a criminal defamation in the Mexican newspaper of which 
Cutting was editor. Cutting was required by a Mexican court to pub- 
lish a retraction in Spanish. Instead, he published a retraction in 
English in small type with many mistakes, and published a further 
defamation in a newspaper in nearby El Paso, Texas, and caused a 
great number of issues of the Texas newspaper to be circulated in 
Mexico, thus adding insult to insult. It was held that Cutting was 
punishable in Mexico, under Mexican statute.*® Thus, the firing of 
hot words across a national boundary is subject to punishment just 
as was the firing of a bullet in the Hall case, supra.** Furthermore, 
Cutting acted in Mexico by causing the newspapers to be distrib- 
uted there. 

Italy and Brazil have asserted jurisdiction over aliens for offenses 
committed abroad against their respective citizens.** The Draft Con- 
vention of the Research in International Law of 1935 ** provides: 


Article 7. A State has jurisdiction with respect to any crime 
committed outside its territory by an alien against the security, 
territorial integrity or political independence of that State, pro- 


27 274 U. S. 268, 47 Sup. Ct. 592, 71 L. ed. 1042 (1927). Many cases are 
cited in the government’s brief on the proposition that even acts done abroad, 
which are lawful there, may be the basis of a suit if they are operative here 
and are unlawful under domestic law. 

28 Molloy, Application of the Anti-Trust Laws to Extra-Territorial Con- 
spiracies (1940) 49 Yate L. J. 1312. 

29 Hudson, op. cit. supra note 19 at pp. 575, 580. 

30 Art. 186 of the Mexican Penal Code. 

31 State v. Hall, supra note 1. 

32 Hudson, op. cit. supra note 19 at pp. 580, 581. 

33 Hudson, op. cit. supra note 19 at p. 582. 
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vided that the act or omission which constitutes the crime was 
not committed in exercise of a liberty guaranteed the alien by 
the law of the place where it was committed. 


In United States v. Aluminum Co. of America“ the Circuit Court 
of Appeals upheld the right of the government to impose liabilities 
upon aliens for acts committed abroad. Alcoa had used such meth- 
ods for controlling the American market as (a) tying up water power, 
(b) entering into cartels with foreign aluminum producers to divide 
markets and fix prices, (c) using the “price squeeze” to eliminate 
competitors, (d) dominating the field of aluminum goods manufac- 
ture, and (e) pre-empting bauxite.*® As a result, from 1934 to 1938 
Alcoa produced over 90% of virgin ingot aluminum. Defendants in 
the suit were Alcoa, its subsidiaries, and various directors, officers, 
and shareholders; and Aluminum, Limited, a Canadian corporation. 
Injunction was granted against the price squeeze, and Aluminum, 
Limited was enjoined from entering any cartel covering imports into 
the United States. The court held that the Sherman Act covers agree- 
ments made abroad (a) if intended to affect imports and (b) if the 
agreements actually affect imports into the United States, and said: 


Any state may impose liabilities, even upon [aliens] . . . for 
conduct outside its borders... . 


In cases involving alien defendants over whom the court has ob- 
tained jurisdiction, the prosecution may face the problem of collecting 
fines or penalties. In De Beers Consol. Mines, Ltd. v. United States*® 
a complaint was filed against foreign corporations, charging conspir- 
acy to monopolize foreign commerce of the United States in diamonds. 
Motion was made for a preliminary injunction, which was granted 
by the District Court, to restrain the defendants from withdrawing 
or disposing of money in banks and other property in the United 
States. Appeal was taken from the interlocutory decree of injunction. 
The majority, speaking through Mr. Justice Roberts, said the in- 
junction should be denied because of hardship and lack of author- 
ity, and cited state and federal cases. Justices Douglas, Black, 
Murphy and Rutledge dissented on the procedural ground that only 
a final decree should be reviewed. Under this case, the government 
might find itself without means to collect any fines or penalties im- 
posed on alien monopolists. 

84148 F, (2d) 416, 417 (C. C. A. 2d, 1945). 

85 A good account of Alcoa operations in the United States is found in an 
article by John M. Coffee, House of Representatives, Alcoa: Portrait of a 
Monopoly in Tuts Montu (Apr. 1946) 1-8. Zimmerman, Wortp Resources 


AND INnpustRIES (1933) pp. 694-706, gives a good description of Alcoa and 
other producers. 


36 325 U. S. 212, 65 Sup. Ct. 1130, 89 L. ed. 1566 (1945). 
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4. Jurisdiction over Sovereign Governments 


It is the general rule that a national government is immune from 
suit in the courts of another nation.*7 However, the Department of 
State advised the District Court in United States v. Deutsches Kali- 
syndikat Gesellschaft®* that agencies of foreign governments engaged 
in commerce in the United States have no immunity from suit and 
should conform to the laws.*® It was held that the United States 
could sue in its courts for antitrust violations, a business corporation 
in which the French Republic had an eleven-fifteenths interest. The 
authority of the case is weakened, however, by the fact that French 
law and the certificate of incorporation provided that the corporation 
could be sued. 


5. Jurisdiction over Absent Defendants 


In the De Beers case,*® supra, the court obtained personal jurisdic- 
tion over foreign corporations. A case may arise where a foreign 
corporation, like the man who shoots across the border, does not even 
stick the tip of a finger into the state where it is “wanted.” In United 
States v. National Lead Co.*' parties defendant were various Amer- 
ican and foreign companies which formed a cartel (a) to beat down 
competition and (b) to exchange technical knowledge. Further pro- 


tection was given to the combine by the control of patents. “It was 
more difficult for the independent outsider to enter this [titanium] 
business than for the camel to make its proverbial passage through the 
eye of a needle.” *® The foreign associates of National Lead Company 


87 Hudson, op. cit. supra note 19 at 511-538; Wilson, HANDBOOK oF INTER- 
NATIONAL Law (1939) p. 155. 

38 31 F. (2d) 199 (S. D. N. Y. 1929); note (1929) 42 Harv. L. Rev. 1078; 
note (1930) 28 Micu. L. Rev. 457. 

39 See Hervey, The Immunity of Foreign States When Engaged in Com- 
mercial Enterprises: A Proposed Solution (1929) 27 Micu. L. Rev. 751; Allen, 
THE Position OF ForEIGN STATES BEFORE NATIONAL Courts (1933). “The 
modern phenomenon of governments engaged in business has properly led to a 
tendency to restrict sovereign immunity. Coale v. Société Cooperative [Suisse 
Des Charbons], 21 F. (2d) 180 (S. D. N. Y. 1927)” and other cases cited in 
(1929) 42 Harv. L. Rev. 1078. In Republic of Mexico v. Hoffman, 324 U. S. 
30, 65 Sup. Ct. 530, 89 L. ed. 729 (1945), note (1945) 13 Geo. Wasu. L. Rev. 
491, the Court denied immunity from libel to a merchant vessel, the Baja Cali- 
fornia, owned by the Mexican government. Contra: Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. F., 352 Pa. 12, 42 A. (2d) 57 (1945), where 
sovereign immunity from attachment ‘of corporation funds was allowed on the 
suggestion of the Department of State that the corporation enjoyed sovereign 
immunity. Cf. United States of Mexico v. Schmuck, 293 N. Y. 264, 56 N. E 
(2d) 577 (1944), mod. & aff'd, 294 N. Y. 265, 62 N. E. (2d) 64 (1945). 

40 Supra note 36. 

4163 F. Supp. 513 (S. D. N. Y. 1945). 

42 Jd. at p. 521. 
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were not parties defendant and, although the court did not attempt 
to make a decree affecting them, it said: 


The absence of NL’s foreign associates . . . does not prevent 
the court from .. . restraining those within the reach of its 


mandate from continuing a conspiracy in defiance of the Sher- 
man Act. 


In the Quinine case the government found ways to subject foreign 
monopolists to the sanctions of American law. The Kina Bureau in 
Amsterdam fixed prices of quinine throughout the world. The gov- 
ernment struck in three ways. In 1928 customs agents seized about 
a year’s supply of quinine derivatives, and filed a libel** to forfeit 
the goods seized, under the Wilson Tariff Act,** which action forced 
the foreign defendants to appear. The case ended in a consent decree, 
which resulted in dropping the other proceedings, namely, a bill for 
injunction*® and an indictment.* 

In the Norwegian Sardine case, also, a forfeiture proceeding*’ re- 
sulted in a consent decree. 

Another method to compel a foreign corporation to appear and 
plead is by writ of distringas.** This writ was used to compel the 
appearance of I. G. Farbenindustrie in United States v. Aluminum Co. 
of America.*® In that case an alleged agent of I. G. Farbenindustrie 
was served, but the corporation did not appear until distringas was 
used. 

A strong invitation for an alien residing abroad to appear is ex- 
tended by the criminal indictment.°° Even though the indictment has 
no legal effect abroad, it has great moral force, because no one relishes 
being pointed out as the man against whom a criminal case is pending 
in a foreign country. 

The foregoing discussion outlines the problems of national regula- 
tion of cartels. International trade requires international control. 
National regulation is often haphazard and incomplete. The head of 
the cartel may dwell at ease in a foreign country while a nation is 


43 United States v. 383,340 Ounces of Quinine Derivatives, Admiralty No. 
98-242 (S. D. N. Y. 1928). 

44 37 Stat. 667 (1913), 15 U. S. C. §11 (1941). 

45 United States v. N. V. Amsterdamsche Chininefabriek, Equity No. 44-384 
(S. D. N. Y. 1928). 

46 Criminal No. 54-546 (S. D. N. Y. 1928). 

47 United States v. 5,898 Cases of Sardines, Admiralty No. 105-37 (S. D. 
N. Y. 1930). The Quinine Case and the Sardine Case, supra, are discussed in 
the article by Oseas, Antitrust Prosecutions of International Business (1944) 
30 Corn. L. Q. 42, which points out that the problems of national enforce- 
ment involve the following types of cases, (1) transportation, (2) imports, and 
(3) agreements. 

48 Oseas, supra note 47 at 58. 

49 Criminal No. 109-189 (S. D. N. Y. 1942). 

50 Oseas, supra note 47 at 62. 
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wrestling with one of its tentacles. In some cases the whole body of 
the combine resides abroad and guards a bottleneck through which 
a monopolized commodity must pass to enter the United States. 


The International Trade Organization Proposed by The United 
States Government 


In December, 1945, the government of the United States proposed 
an International Trade Organization to combat four enemies of in- 
ternational trade: (a) government restrictions; (b) restrictions im- 
posed by private combines and cartels; (c) fear of disorder in certain 
commodity markets; and (d) irregularity in production and employ- 
ment.** The Proposals argue that prosperity contributes to world 
peace, and depends on solving problems connected with tariffs, em- 
ployment, trade, subsidies, state trading, state monopolies, exchange 
control, cartels and other trade restrictions, access to raw materials, 
and related subjects. In effect, the Proposals recognize the idea that 
this is one world and one economic unit. 

The Organization would be one of the specialized agencies men- 
tioned in the Charter of the United Nations.5? Chapter IX of the 
Charter provides for international economic and social cooperation, 
for which specialized agencies are authorized by Article 57. Chap- 
ter X creates the Economic and Social Council and empowers it to 
bring such agencies into relationship with the United Nations, sub- 
ject to the approval of the General Assembly. Thus, the ITO would 
probably be related to the Economic and Social Council. 

The ITO would have a Conference, an Executive Board, and three 
commissions, (a) a Commission on Commercial Policy, (b) a Com- 
mission on Business Practices, and (c) a Commodity Commission. 
The Organization would receive complaints concerning restrictive 
business practices in international trade by international combinations 
or agreements, inquire into them with the cooperation of member 
states, and make recommendations to member nations for appropriate 
action, such action to be implemented in accordance with national 
laws and procedures. The ITO would collect and publish informa- 
tion; provide technical assistance to member nations as may be re- 


51 Proposals for Expansion of World Trade and Employment (Nov. 1945), 
U. S. Dept. of State Publ. No. 2411, Commercial Policy Series 79. The pro- 
posals are discussed in the Dept. of State BULLETIN issues as follows: Dec. 9, 
1945, pp. 912-929; Mar. 17, 1946, pp. 403-407, 430, Potter, Trade Barriers Im- 
posed by Governments; Mar. 24, 1946, pp. 455-458, 490, Terrill, Restrictive 
Business Practices [cartels]; Mar. 31, 1946, pp. 509-510, 538, Brown, Action 
to Expand and Free International Trade; Apr. 7, 1946, pp. 561-564, Plank and 
Erickson, Proposals Concerning Employment; Apr. 14, 1946, pp. 616-617, Hyde, 
An International Trade Organization. 

52 Arts. 57, 58, 59, 63, 64, 66, and 96. 





636 THE GEORGE WASHINGTON LAW REVIEW 


quired or appropriate under the provisions of the Proposals dealing 
with general commercial policy, restrictive business practices, and 
intergovernmental commodity arrangements; make various recom- 
mendations regarding the operation of such provisions; interpret 
articles of the Organization dealing with general commercial policy, 
restrictive business practices, and intergovernmental commodity ar- 
rangements; consult with members regarding disputes growing out 
of such articles, and provide a mechanism to settle such disputes; 
and perform other functions. 

The Commission on Business Practices would inquire into restric- 
tive activities of private commercial enterprises ; advise the Executive 
Board regarding recommendations to members respecting business 
reorganizations, dissolutions, or other remedies; conduct investiga- 
tions and make recommendations to the Executive Board looking to 
the promotion and adoption in all countries of codes of fair business 
practices designed to facilitate and enlarge the flow of international 
trade; advise the Board as to the information which members should 
file, and facilitate the nondiscriminatory international exchange of 
technology. 

The Proposals would have the ITO provide a mechanism for the 
settlement of certain disputes, as follows: 


It is suggested that a special agency [the Commission on Busi- 
ness Practices] be established within the . . . Organization to 
receive complaints concerning restrictive practices of international 
combines and cartels, to obtain and examine the facts which are 
relevant to such cases, and to advise the Organization as to the 
remedies that may be required. 


The Organization should receive complaints from any mem- 
ber (or, with the permission of the member, from commercial 
enterprises within its jurisdiction who allege that their interests 
are affected), that the objectives of the Organization are being 
frustrated by a private international combination or agreement. 
The Organization should be empowered to call upon any member 
to provide information relevant to such a complaint; it should 
consider such data and, if warranted, make recommendations to 
the appropriate members for action in accordance with their re- 
spective laws and procedures; it should be empowered to request 
reports from members as to their actions in implementing such 
recommendations, and to report thereon. 


Thus, the Proposals contemplate recommendations to the sovereign 
nations concerned for action on the complaints under their national 
laws. 

A committee of the American Bar Association has proposed an 
International Trade Tribunal, which might be considered an alterna- 
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tive to the ITO mechanism for settlement of certain disputes. The 
Proposals are tender with national sovereignty; but it would appear 
that an International Trade Tribunal should be as acceptable as the 
International Court of Justice. The procedure under the Proposals 
is analogous to a plan whereby the United States, instead of “trust- 
busting” under the Sherman Act, would authorize the Federal Trade 
Commission to investigate complaints and refer them to the 48 States 
with recommendations for action. 


The International Trade Tribunal Proposed by The American 
Bar Association Committee 


A committee of the American Bar Association in a report of April 
12, 1946°* recommended the creation of a permanent International 
Trade Tribunal with jurisdiction in 


all legal disputes between nationals of different states and be- 
tween States on behalf of their nationals, arising from violations 
of the rights of such nationals, with respect to: 


(a) The interpretation of provisions relating to international 
trade or commerce in any treaty, convention, or other agreement 
between States ; 

(b) Any question of customary international law relating to 
international trade or commerce; 

(c) The existence of any fact which, if established, would 
constitute a breach of an obligation relating to international trade 
or commerce under customary international law or the provisions 
of any treaty, convention, or other agreement between States ; 

(d) The nature or extent of the reparation to be made for the 
breach of an obligation relating to international trade or com- 
merce under customary international law or the provisions of 
any treaty, convention, or other agreement between States. 


report further recommends 


That the jurisdiction of the said Tribunal should be compul- 
sory except insofar as reservations may be made by the signa- 
tories to the instrument creating the Tribunal. 


A provision for compulsory jurisdiction is desirable, because inter- 
national law will have outgrown its infancy when it has teeth. 

The report points out that the International Court of Justice has 
no jurisdiction over commercial disputes between nationals of diverse 
states. Article 34 of the Statute of the Court provides that “only 


53 Report and Recommendations of the Committee on International Trade 
Regulation, Section of International and Comparative Law, American Bar Asso- 
ciation. This committee is composed of R. E. Freer, Chairman, Carlile Bolton- 
Smith, Howard L. Kern, Rudolf M. Littauer, S. Chesterfield Oppenheim, Wal- 
ter C. Sauer, Jesse R. Smith, Sidney Teiser, Sigmund Timberg and Huston 
Thompson. 





638 THE GEORGE WASHINGTON LAW REVIEW 


states may be parties in cases before the Court.” Furthermore, the 
time of the Court will be absorbed by international disputes, and a 
court of experts in trade relations is needed. The Economic and Social 
Council and other United Nations agencies have no judicial functions, 
and national courts or special temporary tribunals are inadequate. 
The functions and powers of the International Trade Organization 
are promotional, investigatory, consultative, recommendatory, and 
quasi-legislative but do not include international adjudication. 


Divisions of the Tribunal would sit anywhere deemed appropriate 
to the convenience of the parties and the witnesses in any controversy. 
This is a wise recommendation in view of the enormous expense of 
litigating where travel abroad is required. 


The Tribunal would obtain information from such United Nations 
agencies as the Economic and Social Council and the ITO. 


The committee report proposes to create the Tribunal by interna- 
tional agreement under Article 95 of the Charter, reading as follows: 


Nothing in the present Charter shall prevent members of the 
United Nations from entrusting the solution of their differences 
to other tribunals by virtue of agreements already in existence 
or which may be concluded in the future. 


It should be noted, however, that making a new international agree- 


ment or treaty, a slow process, probably is not necessary. Article 7 
of the Charter provides: 


2. Such subsidiary organs as may be found necessary may be 
established in accordance with the present Charter. 


For the present, however, it is probably best to create new UN agen- 
cies by international agreement following an international meeting, to 
insure adequate support and interest by governments who, as god- 
fathers, will be needed to help the newly-born agency until it has 
acquired sufficient prestige and public demand to walk unassisted. 

A great advantage of the Tribunal would be the handling of dis- 
putes on a technical and legal basis, instead of on a diplomatic or 
political basis where the rights of the parties may be lost in a fog of 
national “honor” and dignity. Screaming headlines are good to help 
enforce judicial decisions once made,** but not to surround the making 
of a decision. For example, the Security Council recently placed the 


54 Timberg, An International Trade Tribunal—A Step Forward Short of Sur- 
render of Sovereignty (1945) 33 Gro. L. J. 373, 390. For a good discussion of 
the proposed International Trade Tribunal see this article, and Cook, The Inter- 
national Court of Justice: A Key to World Peace (1946) 14 Geo. Wash. L. 
Rev. 480. 
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gag of secrecy on its discussions, and often refers cases to commit- 
tees.°® 


With regard to the enforcement of decisions, the ABA committee 
report provides: 


That each signatory State should undertake to utilize in good 
faith any sanctions available under its domestic laws to compel 
its nationals to comply with any order entered or judgment ren- 
dered against them by the Tribunal. 


Where a nation is a party bound by a judgment, various pressures 
will compel obedience thereto, such as public opinion, diplomatic pres- 
sure by other nations, and the authority of the United Nations. Al- 
though there have been many disputes between the States of the 
American Union, decisions of the Federal Supreme Court have been 
obeyed,*® and the history of international arbitration shows success 
in the enforcement of awards, even lacking a United Nations to assist 
in the enforcement. 

This Tribunal is needed. The ancient method of handling interna- 
tional claims is hopelessly inadequate, and designed for the days when 
a small volume of international trade was conducted by sailing ships. 
Suit against the foreigner had to be brought in his own courts, where, 
unfortunately, the cards were often stacked in favor of the local de- 
fendant. If the claim were against a foreign government, the claimant 
must first exhaust local remedies, if any. If this method failed, then 
the claimant requested the foreign office of his government to make a 
diplomatic claim. If one nation was bigger than the other, diplomacy 
by duress might be employed—warships would be sent on manoeuvers 
near the reluctant nation. The frequent use of such collection methods 
helped inspire the Calvo Doctrine®*? whereby Latin American nations 
asserted that the foreigner was entitled only to local remedies. In 
some instances, the other nation might agree to arbitration. When 
enough claims had accumulated, the two governments by treaty would 
eventually create a special tribunal to dispose of a number of claims, 
which by this time were yellow and dusty with age. The number of 
international cases of various types disposed of between 1922 and 
tory to the earliest forms of Roman and English governments, which attempted 
to combine the legislative, executive, and judicial functions in one organ. Mod- 
ern forms of government in the United States and throughout the world show 
the need for separating the government departments into those for legislative 


policy, executing policy, and judging violations of law, so as to preserve a sys- 
tem of checks and balances. 

56 See 3 Willoughby, THE CONsTITUTIONAL LAW OF THE UNITED STATES 
(2d. ed., 1929) ch. LXXV. 

57 Dunn, THE PROTECTION OF NATIONALS (1932) p. 56; Freeman, Recent 
Aspects of the Calvo Doctrine and the Challenge to International Law (1946) 
40 Am. J. Int. L. 121, lists a good collection of authorities on this subject. 





640 THE GEORGE WASHINGTON LAW REVIEW 


1944 by special tribunals exceeded 50,000; and sessions of such tri- 
bunals often ended with many cases undecided.** Many more cases 
would not be large enough to receive the attention of the foreign 
office, although the amount involved and “the principle of the thing” 
would be quite important to the claimant. 

Unsatisfied claims create bad feeling. Injury to one individual by 
a foreigner often arouses public anger against the entire foreign na- 
tion, under the “birds of a feather flock together” doctrine. The 
thinking process of even the well-educated person often follows this 
syllogism: A was injured by B, who is thus a rascal. B is a Grau- 
starkian. Therefore, all Graustarkians are rascals. 

Strong international agencies are needed to promote international 
law and order, and to settle disputes which, if left unsolved, create 
friction which helps cause war. Man must govern himself in towns, 
states, nations, and on an international level. The creation of this 
Tribunal and the International Trade Organization is a consumma- 
tion devoutly to be wished for to help the world “to live together in 
peace with one another as good neighbors.” °° 

James E. Epwarps. 


58 Murdock, International Judicial Organization (1945) 6 Fep. B. J. 125. 
59 Charter of the United Nations, preamble. 
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ALIENS—CONSTITUTIONAL LAW—NATURALIZATION—PROMISE TO 
BEAR ARMS Not A PREREQUISITE TO NATURALIZATION.—Petitioner, 
a native of Canada, stated in his application for naturalization that he 
understood the principles of the United States, believed in its form of 
government and was willing to take the oath of allegiance. To a ques- 
tion in the application, “If necessary, are you willing to take up arms 
in defense of this country ?’’, he replied, “No (Non-combatant) Sev- 
enth Day Adventist.” His answer was based purely upon religious 
grounds; he was willing to serve in the army, and claimed exemption 
only from combatant service. Held, that the oath of allegiance did 
not require a promise in specific terms to bear arms nor could the 
implication be raised that Congress intended such a departure from 
our tradition unless it so stated in unmistakable language. Mr. Chief 
Justice Stone, Mr. Justice Reed and Mr. Justice Frankfurter dis- 
senting. Girouard v. United States, 66 Sup. Ct. 826 (1946). 

The majority opinion written by Mr. Justice Douglas overruled the 
principle formulated by United States v. Schwimmer, 279 U. S. 644, 
49 Sup. Ct. 448, 73 L. ed. 889 (1928), United States v. Macintosh, 
283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931), and United 
States v. Bland, 283 U. S. 636, 51 Sup. Ct. 569, 75 L. ed. 1319 
(1931). These decisions held that an alien who refuses to bear arms 
will not be admitted to citizenship. In reversing this principle, the 
majority relied on the American tradition of free speech and the fact 
that modern total warfare demands the cooperative efforts of persons 
in diverse roles, with the non-combatant playing an equally important 
part as the fighting forces. Mr. Chief Justice Stone’s dissent rested 
on the fact that Congress had given its legislative sanction to the judi- 
cial constructions of the Schwimmer, Bland, and Macintosh cases by 
rejecting all legislative attempts to overturn those rulings through six 
successive Congresses. 

The Nationality Act of 1940, 54 Stat. 1137 (1940), 8 U. S. C. 
§ 735 (b) sets forth the oath now required of aliens and which the 
petitioner was willing to take. In addition, § 307 (a) of that Act 
provides that no person shall be naturalized unless he has been for 
stated periods and still is “a person of good moral character, attached 
to the principles of the Constitution of the United States, and well 
disposed to the good order and happiness of the United States.” 
54 Stat. 1143 (1940), 8 U. S. C. $707 (a). It is the latter section 
which has provided the background for judicial disagreement in regard 
to the admission or exclusion of aliens. Two cases have held, in the 
discretion of the court, that a male conscientious objector could be 
refused citizenship. In Re Roeper, 274 Fed. 490 (D. C. Del. 1921) ; 
State ex rel. Weisz v. District Court, 61 Mont. 427, 202 Pac. 387 
(1921). Naturalization statutes have been strictly construed. United 
States v. Ginsberg, 243 U. S. 473, 474, 37 Sup. Ct. 422, 61 L. ed. 
853 (1917). But in view of the uncertainty of the standards pre- 
scribed by Congress, the question of whether an applicant’s conduct 
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qualifies him for citizenship has come to rest in the sound judicial dis- 
cretion of the court. Tutan v. United States, 12 F. (2d) 763 (C.C. A. 
Ist, 1926). However, it has been held that doubts about the alien’s 
fitness should be resolved in favor of the United States and against 
the applicant. United States v. Manzi, 274 U. S. 730, 48 Sup. Ct. 
588, 71 L. ed. 1319 (1927). The Selective Draft Law cases, 245 
U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918), held that military 
service is one of the obligations of citizenship. Every citizen is bound 
to serve and defend the state as far as he is capable. See 3 Vattel, 
THE Law or NaTIONs oR THE PRINCIPLES OF NATURAL Law (1758) 
(Fenwick’s Trans.) (1916) p. 237. Some writers believe that it is 
the exclusive function of Congress to say what the military obligations 
of a citizen are and for the court to do so would be overstepping its 
judicial function. Cf. Gray, Willingness to Bear Arms As a Prerequi- 
site to Naturalization (1930) 7 N. Y. U. L. Q. Rev. 723. 

The Schwimmer case, supra, held that a woman alien who said she 
would not take up arms personally in defense of this country did not 
satisfy the requirements that the applicant must “be attached to the 
principles of the Constitution. .. .” The majority, without citing 
any cases on the point, predicated its decision on the ground that it 1s 
the duty of all citizens to bear arms and whatever detracts from the 
willingness to bear arms detracts from the strength of the government. 
Mr. Justice Holmes dissented, placing the principle of free thought 
above any duty to bear arms. The Bland and the Macintosh cases, 
supra, both dealt with reservations on the part of applicants to the 
effect that they would take up arms only if, in their opinion, the war 
was “morally justified.” The majority in those cases said that the 
courts cannot bargain with those who make reservations about the 
oath of naturalization and that all doubts about an applicant’s fitness 
should be resolved in favor of the United States. Mr. Chief Justice 
Hughes, in a dissent joined in by Mr. Justice Stone, said that the 
question is not whether Congress has the power to exact a promise 
to bear arms but, rather, has it actually done so? Finding no such 
requirement specifically demanded the minority, as the majority in 
the instant case, refused to declare that such a promise was implied 
in view of our historical tradition and the Congressional practice of 
exempting conscientious objectors under our various draft laws. While 
the court in the instant case did not discuss the rationale of the 
Schwimmer, Bland, and Macintosh cases, Mr. Chief Justice Stone 
thought that the Schwimmer case was rightly decided on its facts. 
The petitioner in that case was an avowed pacifist who could and did 
influence others to support her convictions. If the cases had been 
decided the other way at that time, it would have resulted in the para- 
doxical situation where male conscientious objectors were denied citi- 
zenship while females were not. Cf. In Re Roeper, supra. Efforts 
have been made to distinguish the decision from the Bland and Mac- 
intosh cases on the basis that Mrs. Schwimmer’s convictions were of 
an intellectual rather than a religious nature, since she was an atheist. 
(1931) 25 Int. L. Rev. 723. This distinction cannot stand logical or 
historical analysis in the light of our national background of freedom 
of conscience and worship. Rather the cases could be distinguished 
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from each other on the grounds that the Schwimmer case involved an 
outright refusal to bear arms plus a réle of active pacifism, while in 
the Bland and Macintosh cases the refusals were merely conditional 
plus a record of active military service. See (1930) 17 Va. L. Rev. 
289. As long as warfare remains an arm of national foreign policy, 
such a distinction may be valid, yet the better view would seem to be 
that Mrs. Schwimmer’s pacifism was aimed at the elimination of war 
as instrument of national and international policy. Thus, as Mr. Jus- 
tice Holmes recognized, she believed in perfecting the Constitution by 
improving it. An instrument which provides for its own change can 
only demand an attachment in a qualified sense. Mere desire to see 
the Constitution changed by amendment would not seem to indicate 
lack of attachment to that sacred document. United States v. Rovin, 
12 F. (2d) 942 (E. D. Mich. 1926); Ollson v. United States, 196 
Fed. 562 (W. D. Wash. 1912). Contra: In Re Saralieff, 59 F. (2d) 
436 (E. D. Mo. 1932). The fervent nationalism which engulfed the 
country in the early twenties probably overshadowed any such judicial 
considerations in the Schwimmer, Bland and Macintosh cases. See 
Chafee, FREE SPEECH IN THE UNITED States (1941) ch. 11; F. L. 
Allen, ONLY YESTERDAY (1946) ch. 3. 

In the instant case the majority specifically overruled the Schwim- 
mer, Bland and Macintosh decisions, thus rendering academic any 
attempt to differentiate between them. The majority explains away 
the Congressional silence in the wake of those decisions as “a desire 
to leave the matter fluid.” Such indifference to solemn utterances 
made by the Supreme Court on three distinct occasions falls abjectly 
before the penetrating logic of Mr. Chief Justice Stone’s dissent, supra. 
However, it is submitted that the majority, by sacrificing logic and 
precedent for justice, have reached a judicially desirable result. Yet 
it can well be argued that such departure from stare decisis could 
have been placed on more convincing grounds. The instant case in- 
volved a member of a well recognized religious sect, in contrast to the 
Schwimmer, Bland and Macintosh petitioners, whose non-conform- 
ance was of an individual and highly subjective nature. It is such 
previous judicial excursions into the subjective that have resulted in 
the conflict which the naturalization cases present. The naturalization 
oath is an appeal to sentiment and emotion and is of a ritualistic 
nature. It may have little effect in determining the applicant’s char- 
acter. It may serve sometimes to admit the bad elements who perjure 
themselves and exclude the desirable conscientious alien like Professor 
Macintosh, who will swear honestly. Sears, United States v. Mac- 
intosh (1932) 26 ILL. L. R. 382. Judicial construction has been in 
error as applied in the previous cases. The statutory criterion is not 
a metaphysical “. . . attachment to the principles.of the Constitu- 
tion .. .” but behavior over a period of years which indicates such 
attachment, 8 U. S. C. § 708 (a) supra. Here we have an objective 
standard to serve as a guidepost for judicial discretion. Freund, 
United States v. Schwimmer (1929) 7 N. Y. U. L. Q. Rev. 157. Ad- 
ministrative distortion by means of juvenile interrogatories which 
erase that objectivity has led only to the result that any test as to the 
“attachment” of an applicant varies with the court who administers it. 







644 THE GEORGE WASHINGTON LAW REVIEW 


The majority would have done better to re-enunciate the objective 
statutory standard rather than directly overruling any nebulous prin- 
ciple emanating from the Schwimmer, Bland and Macintosh cases. 
Once back on the correct path, it becomes clear that the Bland and 
Macintosh cases should have been decided as the instant case. All 
these applicants had clearly demonstrated by their past conduct their 
desirability as citizens. The Schwimmer case, too, can only be upheld 
by regarding warfare as an arm of national policy superior to the 
right to advocate amendment of the Constitution. 

All these decisions entail a philosophical clash between the right of 
an individual to follow the dictates of his conscience and the right of 
the state to impose such restrictions as may seem beneficial. Plato, 
Repustic, Bk. I, II; Hobbes, LeviatHan (4th Ed. 1887). It would 
seem that not every disapproval of a law is a manifestation of bad 
citizenship which bars naturalization. Nor is anything to be gained 
by attributing moral infallibility to the state. Therefore, while the 
majority in the instant case were on more secure philosophical than 
judicial grounds, it is regrettable that they ignored the fact that Con- 
gress had prescribed an objective standard to measure an alien’s quali- 
fications. It is to that which the Court should have looked in resolv- 
ing the conflict between individual beliefs and legislative demands as 
to fitness for citizenship. As Mr. Chief Justice Hughes remarked in 
the Macintosh case, supra, “. . . in the forum of the conscience duty 
to a moral power higher than the state has always been maintained.” 


A. L. 3. 


PATENTS—SECRET COMMERCIAL USE BY INVENTOR HELD A Bar- 
RING Pusiic Use.—Pilaintiff’s patent is for a process of preparing a 
metal surface so that “spray metal” can be applied with a higher 
degree of bonding than that previously obtained by known practices. 
The inventor used his process secretly, selling the product more than 
a year before the date of his application for a patent. It is impossible 
to detect the nature of the process, or that any particular process has 
been used at all, from the metal part so prepared after it has had 
spray metal applied. Held, that in an action for infringement, the 
patent is invalid, the inventor’s use being a public use within the 
meaning and intent of the statute. Metallizing Engineering Co. v. 
Kenyon Bearing and Auto Parts Co., 153 F. (2d) 516 (C. C. A. 2d, 
1946). 

The patent statute, R. S. 4886, 29 Stat. 692 (1897), 35 U. S. C. 
§ 31, as amended, 46 Stat. 376 (1930) and 53 Stat. 1212 (1939), 
states: “Any person who has invented . . . not known or used by 
others, in this country, before his invention or discovery thereof, . . ., 
and not in public use or on sale in this country for more than one 
year prior to his application, . . .” (Emphasis supplied.) The 1939 
amendment reduced the period for public use from two years to one. 
Two factors are involved in any use of the invention before an appli- 
cation is filed: “not known or used by others in this country”; and 
“not in public use or on sale in this country.” (Emphasis supplied.) 
“Novelty,” the first prerequisite for a valid patent, is negatived by 
prior knowledge and use by others in this country. WALKER ON 
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Patents (Deller’s Ed. 1937) p. 261. The statutes have always con- 
tained a provision similar to this. Prior knowledge and use, or “an- 
ticipation,” can only apply to knowledge and use by a second person 
since an inventor cannot anticipate his own invention. The public use 
provision however may be applied to either the inventor or a second 
person. When applied to a second person, it is an extension of the 
older rule of prior knowledge and use as it relates to novelty. Applied 
to the inventor, however, it assumes the nature of a forfeiture. The 
cases on the subject fall in four categories: public use by the inven- 
tor; public use by a second person; secret use by the inventor; and 
secret use by a second person. The courts often have not differ- 
entiated between cases involving anticipation and cases involving pub- 
lic use. There seems to be no clear line of demarcation in many deci- 
sions. 

Public use by the inventor for more than the statutory period before 
the date of his application invalidates the patent. Consolidated Fruit- 
Jar Co. v. Wright, 94 U. S. 92, 24 L. ed. 68 (1876) (Mason jar 
case; Midland Flour Milling Co. v. Bobbitt, 70 F. (2d) 416 (C. C. A. 
8th, 1934). 

Decisions on public use by a second party are not uniform. Public 
use of a process, unless by the patentee for profit, or with his consent, 
was held not a forfeiture. Jones v. Sewell, Fed. Cas. No. 7495, (D. 
Me., 1873): cf. Griffin v. Ogden, 18 Wall. 120, 21 L. ed. 821 (1873) 
(inventor barred for prior use of machine by a second person with 
knowledge of five persons). The number of persons necessary to have 
knowledge of the public use need be only one. Egbert v. Lippmann, 
104 U. S. 333, 26 L. ed. 755 (1881) (barring use was with inventor’s 
consent). The use is not barring when the second person does not 
recognize it as such. Boyd v. Cherry, 50 Fed. 279 (D. Ia. 1883). No. 
large quantity of devices need be used. Brush v. Condit, 132 U. S. 39, 
10 Sup. Ct. 1, 33 L. ed. 251 (1889) (use of one lamp only anticipated 
patentee’s lamp). The patent is void if the invention is in public use 
two years before the application is filed, with or without the consent 
of the inventor. Eastman v. Mayor of City of New York, 134 Fed. 
844 (C. C. A. 2d, 1905). For a single prior use to negative novelty, 
it must be more than casual or accidental and must be shown to have 
been appreciated. Ajax Metal Co. v. Brady Brass Co., 155 Fed. 409 
(D. N. J. 1907). On the issue of public use, there is no distinction 
between use by another and use by the inventor. A. Schrader’s Sons 
v. Wein Sales Corp., 9 F. (2d) 306 ( C. C. A. 2d, 1925): cf. Picard 
v. United Aircraft Corp., 128 F. (2d) 632 (C. C. A. 2d, 1942) (dis- 
tinction made between knowledge of others and public use and sale by 
inventor, later held ipso facto abandonment.) Prior use to negative 
novelty must be accessible to the public. Carson v. American Smelting 
and Refining Co., 11 F. (2d) 766 (C. C. A. 9th, 1926). Where the 
anticipating device was proved to have existed two years before the 
application, the patentee was barred, the want of novelty being shown 
by this prior knowledge and use. Moore v. Willamette-Ersted Co., 
22 U.S. P. Q. 170 (D. Ore. 1934). 

The inventor may keep his invention secret and not forfeit his right 
to a patent unless there is a prior patent. Bates v. Coe, 98 U. S. 31, 

8 
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25 L. ed. 68 (1878) ; cf. Lettelier v. Mann, 91 Fed. 917 (S. D. Cal. 
1899) (where there was secret use of the machine for profit, inventor 
was barred. However, others had seen the machine in addition to the 
inventor and employees pledged to secrecy). Where the inventor 
used his process secretly for longer than the statutory period, the 
product being sold, he was held to have elected to abandon his right 
to patent. MacBeth-Evans Glass Co. v. General Electric Co., 246 Fed. 
695 (C. C. A. 6th, 1917) (The court observed that the public has an 
interest in the speedy disclosure of inventions). See also Victor Talk- 
ing Machine Co. v. Starr Piano Co., 281 Fed. 60 (C. C. A. 2d, 1922). 
Any practice by the patentee deliberately postponing the beginning of 
the monopoly is an evasion of the patent statute. Woodbridge v. 
United States, 263 U.S. 50, 44 Sup. Ct. 45, 68 L. ed. 159 (1923) (in- 
ventor who kept his device secret in the Patent Office forfeited his 
right to patent). Secret use by the inventor beyond the statutory 
period is abandonment and to grant a patent under these conditions is 
to extend the monopoly. Allison Mfg. Co. v. Ideal Filter Co., 21 F. 
(2d) 22 (C. C. A. 8th, 1927). But cf. Peerless Roll Leaf Co. v. Grif- 
fin & Sons Co., 29 F. (2d) 646 (C. C. A. 2d, 1928) where it was held 
that where the inventor used his machine secretly, selling only the 
product from which the nature of the invention could not be deduced, 
there was no bar. This case was specifically overruled in the principal 
case. See also National Tube Co. v. Steel & Tubes, 90 F. (2d) 52 
(C. C. A. 3d, 1937) (no bar where samples of tubes made by secret 
process displayed to others). There is evident lack of uniformity in 
these cases, some courts holding that secret use by the inventor is not 
a barring use, others holding such use to be abandonment. 

Where an inventor allowed his process to be used by another, he 
was barred. The statute at the time read “not known or used before 
the application.” Pennock v. Dialogue, 2 Pet. 1, 7 L. ed. 327 (1829) 
(relied on heavily by the court in the principal case). Invention was 
abandoned where the inventor knew of the piracy of it by a second 
person and did nothing. Shaw v. Cooper, 7 Pet. 292, 8 L. ed. 689 
(1833); cf. Kendall v. Winsor, 21 How. 322, 16 L. ed. 165 (1858) 
where invention held not abandoned when employee told a second 
person. A secret use by a second person was held barring when it 
was with the consent of the inventor. Egbert v. Lippmann, supra. 
Secret use of a machine by a second person is not anticipation unless 
the public knows of it. Acme Flexible Clasp Co. v. Cary Mfg. Co., 
96 Fed. 344 (S. D. N. Y. 1899). Secret use of a process by a second 
person, the product being sold, was a barring use. Grasselli Chemical 
Co. v. National Analine & Chemical Co., 26 F. (2d) 305 (C. C. A. 
2d, 1928). For a criticism of this decision, see Hoar, The Grasseli 
Dictum (1945) 27 J. Pat. Orr. Soc. 807. Secret use of a machine 
by a second person is not barring unless the public knows of the in- 
vention. Gillman v. Stern, 114 F. (2d) 28 (C. C. A. 2d, 1940). 
Where the exact nature of the second person’s machine was not 
known to the world, its existence was sufficiently known to anticipate. 
Gillman v. Bialor, 44 U. S. P. Q. 496 (S. D. N. Y. 1940). 

Where the inventor intentionally or by neglect is guilty of unduly 
postponing the time when the public would be entitled to free use of 
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the invention, he defeats the policy of the patent laws and the right 
to patent is lost. Wirebounds Patents Co. v. Saranac Automatic 
Machine Co., 65 F. (2d) 904 (C. C. A. 6th, 1934) (dictum). Wood- 
bridge v. United States, supra, announces a similar dictum. 

In principle, it is felt that the decision in the Metallizing case, supra, 
is sound. Use, whether it be classified as anticipation, or public use, 
by a second person, effects novelty and must be known to the public 
in order to bar a patentee. Thus, a truly secret use by a second per- 
son, where the public could not deduce the nature of the process or 
machine used to produce the product sold, should not bar since the 
person who first discloses the invention to the public in a patent 
application should be granted the patent. However, a use by the in- 
ventor is in the nature of a forfeiture, the bar not resting on the same 
grounds as it does where the use is by another. It seems correct to 
say that the public has a right to expect prompt disclosure in a 
patent application of an invention if it is to grant a seventeen year 
monopoly. But the strongest point, mentioned only briefly by the 
court in the principal case, is the extension of the monopoly. It seems 
contrary to the policy and intent of the patent laws to allow an in- 
ventor to have a practical monopoly through the secret use of his in- 
vention for profit in competition with other manufacturers for a num- 
ber of years, and then, when disclosure to the public appears im- 
minent, to grant him an additional seventeen year monopoly to con- 
tinue his advantageous position. In this way, the public would be 
deprived of the free use of this invention for a period considerably in 
excess of the statutory seventeen year monopoly period. 


R. G.I. 


Price Controt Act or 1942—ApMINISTRATIVE LAW—CRIMINAL 
Law—TyYING oR COMBINATION SALE As Evasion oF OPA ReEGu- 
LATION.—During the 1943 Thanksgiving holiday season, retail butch- 
ers who had placed their orders for chickens with defendant wholesale 
meat and poultry dealer were supplied barrels containing poultry and 
in addition were supplied separate barrels of chicken skin and chicken 
feet. Although the feet and skins were not ordered by the retailers, 
they were accepted. The retailers were billed for the poultry at the 
OPA ceiling price; separate bills were rendered for the chicken feet 
and skins, on which no ceiling price had been set. Some of the feet 
and skins were actually sold by the retailers, but the greater part of 
them were given away. Defendant, a wholesale corporation, was con- 
victed on nine counts, each charging it with requiring a retail buyer 
to purchase chicken feet and skins as a condition of the sale of the 
poultry in violation of Revised Price Regulation No. 269 under the 
Emergency Price Control Act of 1942. At the trial the judge refused 
to permit the defendant corporation to introduce testimony that there 
was a demand for chicken parts and that they were of value. Held, 
that the corporation may not be convicted of violating the Regulation 
unless it is shown that the chicken parts are worthless or sold at arti- 
ficial prices. Kraus & Bros. v. United States, 66 Sup. Ct. 705 (1946). 

The Emergency Price Control Act of 1942 sought to prevent in- 
flation by controlling prices. 56 Stat. 23 (1942), 50 U. S. C. $901; 
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Yakus v. United States, 321 U.S. 414, 423, 64 Sup. Ct. 660, 88 L. ed. 
834 (1944). See Some Aspects of OPA in the Courts (1944) 12 Geo. 
Wash. L. Rev. 414. Section 2(a) of the Act authorizes the Price 
Administrator to establish maximum prices by regulation. Section 
2(g) provides that the Administrator may issue such orders as are 
necessary to prevent evasion of the regulations. By a rather circuitous 
route, the Act makes it a crime to violate any Regulations issued 
under it. Section 205(b) imposes criminal sanctions for violation 
of §4 of the Act; $4(a) makes it unlawful to violate any regula- 
tions under §2; §§2(a) and 2(g) supra provide respectively for 
maximum price regulations and for regulations prohibiting evasion. 
Cf. United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. ed. 
591 (1892). Under § 2(a) of the Act the Administrator issued Re- 
vised Maximum Price Regulation No. 269, which established maxi- 
mum prices for poultry sales. 7 Fep. Rec. 10708 (1942), reissued 
with amendments, 8 Feb. Rec. 13813 (1943). Section 1429.5 of this 
Regulation, issued pursuant to § 2(g) of the Act, is designed to pro- 
hibit evasion of the Regulations and reads: “Price limitations set 
forth in this Revised Maximum Price Regulation No. 269 shall not 
be evaded whether by direct or indirect methods, in connection with 
any offer, solicitation, agreement, sale, delivery, purchase or receipt 
of, or relating to, the commodities prices of which are herein regu- 
lated, alone or in conjunction with any other commodity, or by way 
of commission, service, transportation, or other charge, or discount, 
premium, or other privilege or other trade understanding or other- 
wise. 

Tying sales or agreements under maximum price regulations are 


those in which a seller requires “the purchaser of one commodity as 
a condition of the sale of another product for which a ceiling price 
has been established, and by which the seller demands a total price 


” 


for both above the price established for the commodity regulated. . . . 
United States v. Armour & Co., 50 F. Supp. 347 (D. Mass. 1943). 
Tying sales or agreements should be distinguished from the “tying 
clauses” arising under the Federal Trade Commission Act 38 Stat. 
717 (1914), 15 U. S. C. § 41, and the Clayton Act 38 Stat. 730 
(1914), 15 U. S. C. $12. The “tying clauses” in cases under the 
latter acts refer to clauses in sales contracts in which the vendee agrees 
not to use products of a competitor of the vendor; similar tying 
clauses occur in leases and licenses. Cf. International Business Ma- 
chines Corp. v. United States, 298 U. S. 131, 56 Sup. Ct. 701, 80 
L. ed. 1085 (1936) ; United Shoe Machinery Corp. v. United States, 
258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 

The concept involved in the instant case is perhaps better described 
as a combination sale, in which the seller offers several products for 
sale in pairs or other combinations rather than individually. Such 
combination sales have been held valid under the Federal Trade Com- 
mission Act, supra providing that there is no misrepresentation re- 
garding one of the products as “below cost” or as a gift. Sears, Roe- 
buck & Co. v. F. T. C., 258 Fed. 307 (C. C. A. 7th, 1919). State 
laws against selling below cost deal with price floors rather than price 
ceilings, but present an analogous situation. For a discussion and 
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summary of state statutes concerned with selling below cost, see 1 Call- 
man, UNFAIR COMPETITION AND TRADE Marks (1945) p. 425 et seq., 
Marketing Laws Survey, Recent Price Controt LEGISLATION 
(1940). It has been held that combination sales are not prohibited 
by these acts, if the combination is sold for a price equal or exceeding 
the combined cost of the parts. Callman, op. cit. supra at 443, citing 
Op. Att’y Gen., N. Dak., 3 CCH Fep. Tr. Rec. Serv. § 52628. 

The majority opinion in the instant case emphasizes that to sustain 
a criminal conviction, the Regulations of the Administrator must be 
explicit and unambiguous in prohibiting tying sales of poultry. This 
is in line with the rule that criminal statutes must be strictly construed 
to assure that the accused is adequately informed as to what consti- 
tutes criminal conduct. United States v. Resnick, 299 U. S. 207, 57 
Sup. Ct. 126, 81 L. ed. 127 (1936); Fasulo v. United States, 272 
U. S. 620, 47 Sup. Ct. 200, 71 L. ed. 443 (1926). In interpreting 
§ 1429.5 of Regulation No. 269, supra, the government contended that 
prohibiting evasion of price limitations by the sale of price-regulated 
commodities alone “or in conjunction with any other commodity” was 
equivalent to prohibiting tying agreements. The Court rejected this 
reasoning, holding that the section prohibits evasions through the use 
of tying agreements only in those cases where the tied-in commodity 
does not have value. Since the trial court refused to admit evidence 
as to the value of the chicken parts, the case was remanded for a new 
trial so that evidence as to the value of the chicken parts could be 
introduced. 

Mr. Justice Black, joined by Mr. Justice Reed and Mr. Justice Bur- 
ton, dissented, contending that there was a clear evasion of the letter 
and the spirit of the Regulation. Mr. Justice Black points out that 
only one of the retail butchers was able to sell all of the chicken skins 
to his customers. He observes further that the effect of the majority 
decision would make it possible for a restaurant to force its customers 
to purchase used kitchen fats along with their meals. It would not 
console them to know that kitchen fats had value at some soap factory. 
They could either “dump the fat into the nearest ashcan or tell the 
waiter to take the smelly substance away.” 

The majority opinion assumes that the Administrator could legally 
prohibit the evasion of Price Regulations through tying agreements 
and combination sales. It also holds that it was reasonable for the 
jury to find that sale of poultry was conditioned upon the sale of the 
chicken skins. It is difficult to agree with the Court that the language 
of § 1429.5 of Regulation No. 269 supra does not prohibit such sales 
as are involved in the instant case. District court cases involving 
commodities other than poultry have tended to uphold convictions 
for evasions through tying agreements. United States v. Armour & 
Co., supra (buying eggs to get butter); Brown v. Banana Distribu- 
tors of Connecticut, 52 F. Supp. 804 (D. Conn. 1943) (buying toma- 
toes to get bananas). Cf. Bowles v. Stafford, 56 F. Supp. 976 (W. D. 
La. 1944) (buying rum to get whiskey) ; Bowles v. S. S. Kresge Co., 
59 F. Supp. 427 (W. D. Mo. 1945) (buying pasteboard boxes to get 
contents—held, injunction denied as boxes not regulated by OPA). 
Regulations involving commodities other than poultry are more ex- 





650 THE GEORGE WASHINGTON LAW REVIEW 


plicit in their language against evasion by tying sales, e.g., § 1364.406 
Revised Maximum Price Regulation No. 169, 8 Fep. Rec. 4099 
(1943) (meat) ; § 15, Revised Maximum Price Regulation No. 287, 
8 Fep. Rec. 9126 (1943) (clothing). W. R. D. 


TAXATION—ILLEGAL INCOME—PROCEEDS OF EMBEZZLEMENT.— 
During the year ending June 30, 1942, respondent, employed as book- 
keeper by a company in Reno, Nevada, embezzled about $23,000 
which he had received or collected on behalf of his employer, the 
defalcation being discovered in the 1942 audit of the company’s books. 
Practically all this money was lost in various gambling houses in 
Reno. Respondent was indicted, convicted, and sentenced to serve 
from 2 to 14 years. He was paroled the following year, but his em- 
ployer never condoned the offense and still holds him liable to restore 
the money. The Commissioner of Internal Revenue determined that 
respondent must include in his gross income for 1941 approximately 
$13,000 which he had embezzled during that year and assessed a tax 
deficiency of some $3,000. The $10,000 embezzled during 1942 was 
not an issue in this case. Held, that the proceeds of embezzlement do 
not constitute taxable income in the hands of the embezzler. Comm’r 
v. Wilcox, 66 Sup. Ct. 546 (1946). 

Income which is taxable under the Sixteenth Amendment is the 
gain derived from capital, from labor, or from ‘both combined, pro- 
vided it be understood to include profit gained through a sale or con- 
version of capital assets. Eisner v. Macomber, 252 U. S. 189, 40 Sup. 
Ct. 189, 64 L. ed. 521 (1920). The rule of the Macomber case re- 
quires that three ingredients must be present in order that a receipt 
of money or other property may be constitutionally taxable as income ; 
consideration, increment, and realization. Altman, INTRODUCTION TO 
FEDERAL TAXATION (1943) p. 238.-The Revenue Act of 1913 pro- 
vided that the income of a taxable person should include that derived 
from the transaction of any lawful business and thus, by implication, 
excluded from taxation income that was illegally obtained. But in the 
Revenue Act of 1916 the word “lawful” was omitted in the descrip- 
tion of taxable income and it has never been restored in later Acts. 
In United States v. Yuginovich, 256 U. S. 450, 41 Sup. Ct. 551, 65 
L. ed. 1043 (1921) and in United States v. Stafoff, 260 U. S. 477, 
43 Sup. Ct. 197, 67 L. ed. 358 (1923), contentions were made as to 
the validity of the tax upon intoxicating liquor, traffic in which was 
forbidden by the National Prohibition Act, 41 Stat. 304 (1919), but 
the Court held that Congress may tax that which it also forbids. 
Sullivan v. United States, 15 F. (2d) 809 (C. C. A. 4th, 1926), rev'd 
sub nom United States v. Sullivan, 274 U. S. 259, 47 Sup. Ct. 607, 
71 L. ed. 1037 (1927) deals with the taxability of income derived 
from the bootlegging industry and reflects the strange intertwining of 
the legal and the illegal brought about by the Prohibition Act. Here 
the defendant contended (1) that profits from illegal traffic in liquor 
are not taxable income, and (2) that the requirement to report such 
profits on an income tax return is violative of the Fifth Amendment, 
in that it compels the taxpayer to be a witness against himself. The 
Court of Appeals reluctantly decided such income to be taxable, say- 
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ing, “That a given sinner or criminal must, in the pursuit of his or 
her prohibited vocation, break many laws to obtain the wherewithal 
to satisfy the taxing law must be regarded as immaterial in view of 
United States v. Stafoff,’ but gave judgment for the defendant on the 
issue of self-incrimination. The Supreme Court agreed with this deci- 
sion to the extent that it held the income to be taxable, basing its 
opinion on the elimination of the word “lawful” in the description of 
taxable income as well as on its prior decisions in the Yuginovich and 
Stafoff cases, but reversed the lower court on the issue of self-incrim- 
ination, holding that to permit such a taxpayer to file no return would 
push the protection of the Fifth Amendment too far, as he could 
raise any objection against such self-incrimination on the return itself. 

In National City Bank of N. Y. (O'Neil Est.) v. Helvering, 98 F. 
(2d) 93 (C. C. A. 2d, 1938), the decedent, a former corporate official, 
had received bonds as a commission on sales of oil negotiated by him 
for his corporation, but concealed this commission from the corpora- 
tion, commingling the bonds and coupon proceeds with his own funds. 
Frightened by a Congressional investigation, he resigned his position, 
placed the bonds with his son for delivery to the corporation either 
on his death or on his order, and went abroad. Later he disclosed 
these transactions to officials of the corporation and gave an order 
on his son to deliver the bonds to them. It was held that the Board 
of Tax Appeals was justified in finding that the decedent had treated 
the bonds as his own and was therefore taxable on the income which 
they represented in the years of its receipt, even though the cor- 
poration might have reclaimed it at that time. In this case, the Court 
merely followed the rule of North American Oil Consolidated v. 
Burnet, 286 U. S. 417, 52 Sup. Ct. 613, 76 L. ed. 1197 (1932), in 
which part of the operating property of the taxj ayer had been taken 
over by a receiver in a suit challenging the owner’s title, the receiver 
collecting the income, which, together with the property, he was later 
required | to turn back to the owner by a court order that was, how- 
ever, subject to appeal. As to whether the income thus turned over 
was taxable to the owner prior to the disposition of the appeal, the 
Court said: “Moneys received by the taxpayer as its own under a 
claim of right and without restriction as to their disposition are none 
the less income because its right to them may be challenged and it 
may have to pay back their equivalent.” Such a repayment would be 
deductible by the taxpayer as of the year in which it is made. G. C. M. 
16730, VI Cum. Bull. 179 (1927). But the tax effect of such a de- 
duction, depending as it does upon many factors, would not neces- 
sarily offset the tax effect resulting from the original inclusion in 
gross income of the amount in question. 

The taxability of the proceeds of embezzlement was first consid- 
ered in Rau v. United States, 260 Fed. 131 (C. C. A. 2d, 1919), the 
Court stating that, if the defendant embezzled moneys which were 
delivered to him to be paid as insurance premiums, he committed a 
larceny and the moneys so received were not subject to taxation. Al- 
though this holding was on a subsidiary point in the case, it was 
later followed in United States v. Frank Auditors (unreported) 
(D.C. S. D. N. Y., 1925), in which the defendant was charged with 
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fraud arising from his wilful failure to report on his income-tax return 
moneys which he had stolen or embezzled. In dismissing the indict- 
ment the Court observed that stolen money is not income subject to 
taxation. That income from illegal sources to which the recipient 
nevertheless acquires good title is quite dissimilar to the proceeds of 
crime to which the criminal acquires no title whatever was recognized 
in Steinberg v. United States, 14 F. (2d) 564 (C. C. A. 2d, 1926), 
wherein the taxability of bootlegging profits was at issue. The Court 
said: “. . . a distinction may be drawn between the profits of an 
embezzlement, a robbery, or a burglary . . . and those of the sales 
of liquor or plumes from birds of paradise, both of which are at 
present under rather similar bans; but there remains a long list of 
unlawful and profitable occupations in which the proprietor has that 
legal title to his illegal profits which the thief has not.” 

The Bureau of Internal Revenue apparently followed these deci- 
sions until 1936, when G. C. M. 16572, XV-1 Cum. Bull. 82 (1936) 
was issued, disputing their authority. By a process of argumentation 
based in part upon court decisions holding trust income taxable to 
the settlor under certain circumstances and in part upon the specious 
reasoning that, since embezzlement necessitates an expenditure of 
effort on the part of the wrongdoer, the proceeds thereof constitute a 
gain derived from labor and hence are taxable income under the doc- 
trine of Eisner v. Macomber, the conclusion was reached that the pro- 
ceeds of his crime constitute taxable income to the embezzler. The 
policy thus inaugurated received its first court test in Kurrle v. 
Comm’r, B. T. A. Memo. Op. (1941), aff'd sub nom Kurrle v. Hel- 
vering, 126 F. (2d) 723 (C. C. A. 8th, 1942), in which the petitioner 
had embezzled nearly $80,000 from an Iowa bank and had derived an 
additional $40,000 by the use of the embezzled funds in stock-market 
operations. In upholding a deficiency assessment, the court stated 
that the petitioner had treated these funds as his own, adding that 
whether any right would have existed to a loss deduction if the money 
had been reclaimed was neither involved nor considered. This deci- 
sion, by designating the stolen funds as taxable income, not only 
recognized title in the thief, contrary to all concepts of law and morals, 
but by its imposition of the resulting tax lien it beclouded the chances 
of the bank to recover its property; for here it must be noted that 
the victim was entitled, not only to the restoration of the misappro- 
priated $80,000, but to the $40,000 profit derived therefrom. ReE- 
STATEMENT OF RESTITUTION, § 202 j. The Government conceivably 
lost revenue by reason of this decision, for any tax collected from the 
wrongdoer may have been more than offset by the tax effect on the 
bank. In McKnight, Administrator, v. Comm’r, 127 F. (2d) 572 
(C. C. A. 5th, 1942), the petitioner's decedent had embezzled 
$135,000 from a Texas bank and on the discovery of his speculations 
had killed himself, apparently leaving but $6,000 of assets, although 
an additional $37,000 was later discovered in a bank account and 
applied to the claim of his victim, who also recovered $25,000 on his 
bond with a surety company. The Board of Tax Appeals, which first 
heard the case, sub nom Estate of Thomas Spruance v. Comm’r, 43 
B. T. A. 221 (1941), agreed to a deduction as to the $37,000 recov- 
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ered, but not as to the amount paid by the surety company, since that 
company was subrogated to the claim of the victim. The Circuit 
Court, however, held that none of the proceeds of the embezzlement 
constituted taxable income under the doctrine of Eisner v. Macomber 
and reversed the judgment of the Board. The Wilcox case was heard 
initially by the Tax Court (formerly the Board of Tax Appeals), 
which upheld the Commissioner in a memorandum opinion (1944), 
this judgment being reversed on appeal, Wilcox v. Comm’r, 148 F. 
(2d) 933 (C. C. A. 9th, 1945). Because of the conflict in the Circuit 
Courts of Appeals, the case was brought before the Supreme Court 
on a writ of certiorari. 

Declaring that the Tax Court’s determination that the embezzled 
money constituted taxable income to the embezzler involved a clear- 
cut mistake of law which justified reversal by the Circuit Court, the 
Supreme Court, speaking through Mr. Justice Murphy, ruled that a 
taxable gain is conditioned upon (1) the presence of a claim of right 
to the alleged gain and (2) the absence of a definite unconditional 
obligation to repay or return that which would otherwise constitute 
gain. After referring to the North American Oil Consolidated case, 
the Court continued: “The bare receipt of property or money wholly 
belonging to another lacks the essential characteristics of a gain or 
profit within the meaning of § 22 (a). We fail to perceive any reason 
for applying different principles to a situation where an embezzler 
steals money from another. Moral turpitude is not the touchstone of 
taxability. The question rather is whether the taxpayer received a 
statutory gain or benefit.” The Court pointed out that had a different 
result been reached, the assertion of the lien for taxes with respect to 
the misappropriated funds would preclude pro tanto any recovery by 
the victim. 

From the foregoing the following conclusions may be adduced as to 
the liability of the proceeds for illegality for federal income taxation, it 
being assumed that the recipient is on the cash basis: Amounts de- 
rived through illegal transactions, but under a claim of right and not 
unconditionally subject to repayment, are includible in gross income 
for the year in which received, unless restored to their rightful owner 
or his representative during the year of receipt; (2) amounts thus 
derived and restored to their rightful owner or his representative in a 
year subsequent to that which they are received and reported for the 
purpose of taxation are deductible from gross income for the year in 
which such restitution is made; and (3) amounts derived through 
illegal transactions, under no claim of right or under an unqualified 
obligation of repayment, are not subject to taxation nor does their 
restitution give rise to any deduction. J. E. B. 







TRADE REGULATION — ADMINISTRATIVE LAW — FEDERAL TRADE 
ComMISSION — CourTs — REVIEW OF ADMINISTRATIVE REMEDY.— 
Respondent manufactured coats which it marketed under the name 
“Alpacuna.” The coats were manufactured from alpaca, mohair, wool, 
and cotton, but no vicuna. Vicuna is a very soft woolen fabric which 
is quite rare and expensive. The Federal Trade Commission found 
9 
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the name “Alpacuna” to be deceptive and misleading as it induced the 
erroneous belief that the coats contain vicuna. Respondent, ordered 
to cease using the name, filed a petition with Circuit Court of Appeals 
to review the order of the Commission. Held, that while the Com- 
mission has great latitude of discretion in the choice of the remedy, in 
the absence of a showing that the Commission had considered whether 
qualifying language would eliminate the deception in the word “Alpa- 
cuna,” thus saving the trade name, the cause must be remanded for 
further administrative determination. Jacob Siegel Co. v. F. T. C., 
66 Sup. Ct. 758 (1946). 

The rule that the court can not review the remedy of the Commis- 
sion was, it seems, first propounded in Herzfeld v. F. T. C., 140 F. 
(2d) 207 (C. C. A. 2d, 1944). That case, as well as the instant case 
below, 150 F. (2d) 751 (C. C. A. 3d, 1944), relied principally upon 
National Labor Relations Board decisions, which were deemed to cir- 
cumscribe review of administrative determinations of the remedy as 
well as of the facts. International Association of Machinists v. N. L. 
R. B., 311 U. S. 72, 61 Sup. Ct. 83, 85 L. ed. 50 (1940) ; Virginia 
Electric & Power Co.v. N. L. R. B., 319 U.S. 533, 63 Sup. Ct. 1214; 
87 L. ed. 1568 (1943). But cf. May Department Stores Co. v. N. L. 
R. B., 66 Sup. Ct. 203 (1945). But it would seem that, apart from 
the decision in the instant case, the Labor Board may have a wider 
area of immunity from judicial interference with the remedy because 
the language of its organic Act, 49 Stat. 449 (1935), 29 U. S. C. § 151 
et seq. is broader than the Federal Trade Commission Act, 52 Stat. 
111 (1938), 15 U. S. C. § 45 et seg. The National Labor Relations 
Board is given power by Section 10 (c) of its Act to take such affirma- 
tive action as will effectuate the policies of the Act. Since the relation 
of remedy to policy is peculiarly a matter for administrative compe- 
tence, the courts must be particularly careful in reviewing orders of 
the Board. Phelps Dodge Corp. v. N. L. R. B., 313 U. S. 177, 194, 
61 Sup. Ct. 845, 852, 85 L. ed. 1271, 1283 (1941); N. L. R. B. v. 
Pennsylvania Greyhound Lines, 303 U. S. 261, 58 Sup. Ct. 571, 82 
L. ed. 831 (1938). The Federal Trade Commission is ordinarily lim- 
ited to corrective action in eliminating misrepresentation practices by 
negative orders. In sustaining the Commission’s order the court below 
also relied upon taxation cases such as Dobson v. Comm’r, 320 U. S. 
489, 501, 64 Sup. Ct. 249, 254, 88 L. ed. 171, 177 (1943). The ra- 
tionale of these decisions is that reversal by the courts only on a ques- 
tion of law “will result in a more orderly and uniform system of tax 
deductions in a field necessarily beset by innumerable complexities” 
(emphasis supplied), Comm’r v. Heininger, 320 U. S. 467, 475, 64 
Sup. Ct. 249, 254, 88 L. ed. 171, 177 (1943). 

In the trade regulation field, the courts on numerous occasions have 
modified orders of the Federal Trade Commission which have gone 
further than is necessary to protect competitors and public. The de- 
struction of a valuable business asset in the form of good will should 
not be ordered if it is possible to effectuate the purposes of the Act 
by less drastic means. This can sometimes be done by requiring 
proper qualifying words to be used in immediate connection with the 
objectionable word. F. T. C. v. Royal Milling Co., 288 U. S. 212, 
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53 Sup. Ct. 355, 77 L. ed. 706 (1933); N. Fluegelman & Co. v. 
F. T. C., 37 F. (2d) 59 (C. C. A. 2d, 1930); F. T. C. v. Cassoff, 
38 F. (2d) 790 (C. C. A. 2d, 1930); F. T. C. v. Good-Grape Co., 
45 F. (2d) 70 (C. C. A. 6th, 1930); F. T. C. v. Hires Turner Glass 
Co., 81 F. (2d) 362 (C. C. A. 3d, 1935) ; F. T. C. v. Mid West Mills, 
90 F. (2d) 723 (C. C. A. 7th, 1937). Compare the use of explana- 
tory matter in unfair competition suits, e.g., John B. Stetson Co. v. 
Stephen L. Stetson Co. Lid., 85 F. (2d) 586 (C. C. A. 2d, 1936) 
(surname had acquired secondary meaning). If the trade name sought 
to be protected and the qualifying words would be contradictory, their 
use will be entirely forbidden. F. T. C. v. Algoma Lumber Co., 291 
U. S. 67, 81, 54 Sup. Ct. 315, 321, 78 L. ed. 655, 664 (1939). 
F.T.C.v. Army & Navy Trading Co., 88 F. (2d) 776 (App. D. C. 
1937); H. N. Heusner & Son v. F. T. C., 106 F. (2d) 596 (C. C. A. 
3d, 1939) ; El Moro Cigar Co. v. F. T. C., 107 F. (2d) 429 (C. C. A. 
2d, 1939). Although in the Herzfeld case, supra, the court decided it 
did not have the power to review the remedy chosen by the Commis- 
sion, the same court has since modified, in certain respects, orders of 
the Commission. Gelb v. F. T. C., 144 F. (2d) 580 (C. C. A. 2d, 
1944); Lekas & Drivas v. F. T. C., 145 F. (2d) 976 (C. C. A. 2d, 
1944). But see Parke, Austin & Lipscomb v. F. T. C., 142 F. (2d) 
437 (C. C. A. 2d, 1944) ; Charles of the Ritz Distributors Corp. v. 
F. T. C., 143 F. (2d) 676 (C. C. A. 2d, 1944). 

In the instant case the Court did not question the Commission’s 
authority to issue any order within the bounds of its broad discretion 
as an expert body. However, the record must affirmatively disclose 
that the Commission considered all factors pertaining to the remedy 
so that the reviewing court may know whether the remedy selected 
has a reasonable relation to the unlawful practices found to exist. The 
Court will not attempt to usurp the duties of the Commission but it 
will require sufficient explication in the record to show that the action 
of the Commission. was not arbitrary or capricious. Only by such 
insistence upon this essential minimum of judicial restraint can the 
reviewing court satisfy the statutory duty of determining whether, as 
provided in § 5 (c) of the Federal Trade Commission Act, the Com- 
mission’s order should be affirmed, modified or set aside. L.C. E. 











